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STATEMENT OF THE CASE 


Neptune Leasing seeks to re-possess a helium processing plant owned by Nacogdoches 

Oil and Gas, Inc. The plant is located on trust land of the Navajo Nation. The real dispute, 

however, is between Neptune and Mountain States Petroleum Corporation, which allegedly owes 

a sum to Neptune. Nacogdoches is an "innocent buyer" and owes nothing to Neptune. The core 

dispute is the subject oflitigation in Texas. 

The District Court properly dismissed Neptune's claim in order to "yield" to the Texas 

adjudication because Neptune's contract was formed in Texas, was breached in Texas, and 

selects Texas law and a Texas forum. As the District Court observed, if Neptune is successful, it 

may domesticate its judgment and attempt to claim the plant. The District Court also determined 

that it lacked personal jurisdiction over Mountain States because the Department of Justice 

rebutted Neptune's sole allegation regarding personal jurisdiction and there was not evidence to 

establish minimum contacts. 

The helium plant is an improper subject of a summary repossession claim for several 

reasons: the plant is real, not personal, property; the underlying transactions were complex 

business deals, not a consumer transaction; the Nation has substantial interests in the plant; and, 

Nacogdoches is an innocent or neutral buyer. These arguments indicate that Navajo policy 

supports yielding to the Texas court until the merits are determined. They also indicate that 

Neptune's repossession claim fails as a matter of law. 

The District Court's order of dismissal should be affirmed. 
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STATEMENT OF FACTS 


While it appears Neptune has correctly stated the facts, a few issues are primarily 

relevant and are highlighted here. 

A. The Texas Lawsuit Regards the Merits and the Parties' Connections are in Texas l 

All parties to this litigation are foreign corporations. Navajo Complaint ~~ 1-3 (Index 1). 

It is clear that two of the parties, Neptune and Nacogdoches, are Texas corporations doing 

business primarily in Texas. Id. ~~1, 3. The status of Mountain States is not clear because 

Neptune has pled different facts in the Texas and Navajo courts. Compare Neptune's Navajo 

Complaint ~ 2 (alleging that Mountain States does business in Farmington) with Neptune's Texas 

Complaint ~ 5 (alleging that Mountain States primarily does business in Dallas County, Texas 

and entered a contract in Texas with a Texas corporation) (the Texas Complaint is Exhibit A to 

Mountain States' Response to Plaintiff's Motion for Entry of Default, which is Index 12). 

Notably, in its Texas Complaint, Neptune does not allege that Mountain States does or did 

business on the Nation, but only in Texas and San Juan County, New Mexico. Texas Complaint 

~~ 2, 5,21. However, it's clear that Mountain States is controlled by a man named McLaughlin, 

who is a Texas resident and controls Texas entities involved in transactions with Neptune. Texas 

Complaint ~~ 7, 24·29. 

Neptune sold to Mountain States a helium processing plant which is located on trust land 

of the Navajo Nation. Navajo Complaint ~ 6; Texas Complaint ~ 21. Mountain States then sold 

1 In candor to the Supreme Court, in the District Court Nacogdoches argued that the Navajo 
Court was a proper forum and superior to the Texas forum. See Nacogdoches' Brief Regarding 
Jurisdiction (Index 27). Nacogdoches here states its understanding of the District Court's 
reasoning. Also, Nacogdoches always contended that the repossession claim could not proceed 
for several reasons, including Neptune's failures to follow the rules for summary repossession. 
See Nacogdoches Response to Motion to Proceed with Repossession and Motion to Dismiss 
(Index 20) and Reply in Support of the same (Index 28). 
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to Nacogdoches. Navajo Complaint ~ 10, Texas Complaint ~ 21. Neptune alleges that 

McLaughlin, through his entities, has failed to make payments due to Neptune or committed 

fraud in several ways. Navajo Complaint ~~ 9-14; Texas Complaint ~~ 13-20, 24-30. As to 

Nacogdoches, Neptune only seeks repossession of the plant. Navajo Complaint ~~ 16-20. 

The sale between Neptune and Mountain States took place in Texas. Texas Complaint ~ 

5. Neptune alleges that venue and jurisdiction were proper in Texas. /d. ~~ 5, 8. The contract 

between Neptune and Mountain States selected Texas law as the governing law and chose a 

Texas County as the venue for a lawsuit. Ex. 1 to Navajo Complaint ~ 10(d); Mountain States' 

Response to Plaintiffs Motion for Entry ofDefault at 4-5. The Texas lawsuit was filed first. 

In sum, foreign persons who do business in Texas entered a contract in Texas to sell the 

plant. The contract selected Texas law and a Texas forum. Neptune alleges that McLaughlin, 

through his entities, failed to make payments and committed fraud. As to Nacogdoches, Neptune 

seeks only to repossess the plant. A previously filed lawsuit is pending in Texas. 

B. The Plant Is Real Property in Which the Nation Has Substantial Interest 

The plant is just south of BIA 13, about five miles west of NM 491. Nacogdoches Brief 

Regarding Jurisdiction at 2 (Index 27). It is on land subject to a 1974 business site lease. 

Nacogdoches Response to Motion to Proceed with Repossession and Motion to Dismiss at 2-3 

and Exhibits A & B (Index 20). The plant consists of certain fixtures such as tanks, compressors 

and buildings which are indoors and outdoors on about two to four acres. Id. at 2. The lease with 

the Nation states that such fixtures may become the property of the Nation at the expiration of 

the lease. 1974 Business Site Lease §§ 7(b) & 8(b) (Ex. B to Index 20). 

The plant is associated with three production leases for the mining of helium, also on the 

Nation, and pipeline leases. Id. at 3 and Exhibit C-1 through C-3; Second Affidavit of Mike 
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Finley ~ 5 (Index 3i). Plant operations are now by Nacogdoches. Motion to Dismiss at 3 and 

Exhibit D. Nacogdoches pays rents and royalties to the Nation and all plant employees are 

Navajo. Second Finley Affidavit ~ 6-7. Thus, the Nation has substantial interests in the plant. 

C. The Court's Order 

The District Court concluded that the plant was on trust land and referenced 7 N.N.C. § 

254, which provides for jurisdiction based on the status of real property. The Court concluded, 

however, that the merits should proceed in Texas to determine whether there was a breach of 

contract or another basis to recover damages. Order to Dismiss at 4-5 (index 43). If repossession 

was required to recover the judgment, then the judgment could be domesticated and repossession 

considered at that time. ld. at 5. 

Thus, Texas is a "more appropriate venue," id. at 6, for several reasons: the connections 

the parties have in Texas, the selection of Texas law and a Texas forum, and determining breach 

before allowing summary repossession. In other words, the Court "yield[ ed] jurisdiction" so that 

the Texas court could consider the merits between Neptune and Mountain States under Texas 

law. !d. at 5. Only if Neptune is owed a debt would repossession be considered. This seems 

reasonable in light of the Nation's interests and Nacogdoches' status as a neutral or innocent 

purchaser. The Court also found that it does not have personal jurisdiction over Mountain States 

because it no longer does business or has presence on the Nation. !d. at 5-6. 
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STATEMENT OF ISSUES 


Neptune attempts to avoid the import of the District Court's Order to Dismiss by mis­

framing the issue as only jurisdictional. Appellant's Brief at 8. By contrast, the central issue is 

whether the Court properly balanced the interests at stake and yielded to a more appropriate 

venue in Texas to determine the merits of the case before summary repossession is considered. 

In the alternative, a second issue here is whether the repossession action fails as a matter 

of law because Neptune failed to comply with the Navajo Rules for Repossession of Personal 

Property Proceedings. These arguments also support yielding to Texas for the time being. 

Finally, a third issue is whether the Nation has personal jurisdiction over a foreign 

corporation that allegedly breached a contract in Texas and does no business on the Nation. 
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ARGUMENT 


Nacogdoches agrees with the standard of review stated by Neptune. 


I. THE DISTRICT COURT PROPERLY YIELDED JURISDICTION 

A central issue in this appeal is whether the District Court properly "yielded" to a Texas 

court to determine the merits before summary repossession of the helium plant was considered. 

Neptune's argument is that Texas courts do not have subject matter jurisdiction over 

repossession actions regarding property on the Navajo Nation. Appellant's Brief at 14-16. While 

likely correct, that misses the point. The District Court ruled that it had subject matter 

jurisdiction, Order at 4 (Index 43), and in fact characterized that jurisdiction as exclusive. Id. at 3 

(relying in part on Reservation Business Services v. Albert, 7 Nav. R. 123 (Nav. Sup. Crt. 1995)). 

The Court only determined that the Texas proceeding, which will determine the merits, should 

proceed before repossession is allowed: 

the State of Texas can hear the case and if the conclusion is breach of contract and 
finds rights for repossession in order to recover debt, the Plaintiff can file that 
final order from Texas to be recognized by the Navajo Nation. Once the foreign 
order is domesticated repossession could proceed. 

Id. at 5 (emphasis added). 

Realistically, this is nothing more than a version of comity among sovereigns, allowing 

Texas to determine the merits first. It is appropriate because Neptune has split its claims and the 

underlying contract selects Texas law and a Texas forum. Neptune has brought the breach of 

contract claims in Texas and brought a repossession claim on the Nation. Compare Texas 

Complaint with Navajo Complaint; see also Exhibit 1, Transcript of Oct. 1, 2009 Hearing at 

9:24-10:2 (counsel for Neptune: "the reason why we didn't bring any contract claims in this 

present case is because that was already being decided in Texas.") (emphasis added). It is clear 

that the Texas court will determine the merits of the underlying debt, because that claim is only 
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in Texas. If it is determined that Mountain States owes Neptune a debt, and that the helium plant 

is collateral for that debt, then a repossession claim could proceed in the Navajo Nation's courts. 

The following test determines whether to apply comity. 

Our courts or tribunals decide whether to grant comity based'on three 
considerations: (1) the right of the separate sovereign's tribunal to issue the 
judgment, (2) the propriety of the proceedings, and (3) any relevant public policy 
of the Navajo Nation. 

Bradley v. Lake Powell Medical etr., No. SC-CV-55-05, Slip op. at 4 (Nav. Sup. Crt. Feb. 16, 

2007) (authority omitted). Here, Texas' right to issue the judgment is clear because the merits are 

before only that sovereign's court and because the parties are foreign corporations with a 

contract selecting Texas law and a Texas forum. The issue, then, is should a summary 

repossession claim against Nacogdoches take place before the debt between Neptune and 

Mountain States is determined. The District Court properly determined that the merits should.be 

determined in Texas. If collection is necessary on the Nation, then repossession may proceed. As 

such, the Texas proceeding "has propriety," or, stated another way, it is appropriate that 

proceeding develop on the merits first. 

As to policy, the Nation's policy accords with the District Court's order. The key case is 

Reservation Business Services, 6 Nav. R. 123, where this Supreme Court examined the 

development of statutes and rules related to summary repossession claims. The Court noted that 

the Navajo Nation Council sought to balance the interests of both "consumers" and "merchants." 

!d. at 126-27. No where did this Court, or the Council, indicate that the repossession statute and 

rules would extend to multiple transactions among multiple foreign corporations about real 

property and fixtures. This Supreme Court stated 

The Navajo Nation Council intended, by its 1968 enactment of a law to regulate 
commercial personal property repossession, to protect consumers. 
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Id. at 126 (emphasis added). The Council did so by outlawing self-help repossession, protecting 

consumers, and by replacing the replevin action for repossession of personal property with a 

summary proceeding. Id. The Supreme Court then implemented the Rules for repossession 

claims, which aligned with the Council's policy determinations. 

The [Judicial Conference ofthe Nav~o Nation] intended to implement the Navajo 
Nation Council's policy of regulating personal property repossession and to 
clarify the procedures .... 

Id. at 125-26. The "Navajo Nation judges .... wanted to assure that consumers would be 

protected from repossession on technical grounds ... " Id. at 126. It created special rules for a 

summary proceeding which met these circumstances. Repossession that does not meet these 

circumstances would proceed under the Rules of Civil Procedure. Id. 

A summary proceeding under the special Repossession Rules is not warranted here. 

Neptune has placed the merits in Texas and the repossession action in the Nation. As such, the 

Nation is not asked to determine the merits, only right to repossession. But, that right rests not on 

a simple consumer contract, but a complex transaction among multiple parties regarding real 

property. Texas should determine the underlying merits before the helium plant on the Nation is 

summarily repossessed. Repossession would result in the loss of revenue and jobs. In addition, 

this Supreme Court should consider the Rules for Repossession of Personal Property ("RRPP") 

for two reasons. First, these Rules set requirements that Neptune has not met and therefore its 

claim fails as a matter of law. Second, these Rules are relevant to Navajo policy and why the 

Texas adjudication should proceed first. This argument is more fully developed below. 

II. NEPTUNE DOES NOT MEET THE REQUIREMENTS OF THE RULES 

Neptune attempts to repossess a helium plant that is: 1) located on a business site lease 

with associated production leases with the Nation; 2) includes fixtures such as buildings and 
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tanks that may be or become property of the Nation under the terms of the leases; 3) the genesis 

of rents and royalties payable to the Nation and jobs for Navajo members; 4) the subject of a 

series of complex transactions which resulted in an alleged debt from Mountain States to 

Neptune; and, 5) now owned by Nacogdoches as the neutral or innocent owner. As a result, 

Neptune's repossession claim fails as a matter oflaw for several reasons.2 In addition, Neptune's 

failure to meet the Rules' requirements indicates that the Nation's policy favors adjudication in 

Texas before allowing a summary repossession claim. 

A. The Plant is Real Property in which the Nation has Substantial Interests 

The Nation's interests, the status ofNacogdoches as a neutral purchaser and nature of the 

plant as real property mean that Neptune's repossession action fails for three reasons: First, the 

right to repossession is limited to personal property. RRPP Rule 1 ("This rule is applicable to the 

repossession of personal property ... "). Second, the Nation's interests justifY denial of the 

motion. Id. Rule 6(a) (indicating that "good legal grounds" will defeat a motion to repossess). 

Third, the right to repossession is not clear, as required by Rule 4, RRPP. 

The Navajo Nation has substantial interests in this proceeding and the helium plant. It has 

or may have a property interest in the subject of summary repossession, it receives rents and 

royalties from the business lease, the production wells and the pipelines, and the plant creates 

jobs. While the Nation may not be an indispensible person, its interests have justified dismissal 

in similar cases in federal court, which have repeatedly dismissed lawsuits because the Nation 

had leases with the defendants and the Nation's interests could be impaired or impeded by the 

2 These issues were presented to the District Court and form an alternative basis to affirm, should 
this Supreme Court believe they are sufficiently formed. Green Tree Servicing LLC v. Duncan, 
No. SC-CV-46-05, Slip op. at 6 (Nav. Sup. Crt. Aug. 18, 2008) ("This Court may, but is not 
required to, uphold district court decisions on alternative grounds."); Salt v. Martinez, No. SC­
CV-12-08, Slip op. at 1 (Nav. Sup. Crt. March 5,2009) (stating the preservation rule). 
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lawsuit. See Dawavendewa v. Salt River Project Improvement and Power District, 154 F.3d 

1117 (9th Cir. 1998); Dawavendewa v. Salt River Project, 276 F .3d 1150 (9th Cir. 2002). Even 

when an arm of the United States government was the plaintiff, the lawsuit was dismissed for 

inability to join the Nation. EEOC v. Peabody Western Coal Co., 400 F.3d 774 (9th Cir. 2005). 

For thirty-five years, the federal courts have repeatedly rejected the infringement of the 

interests and rights of tribal nations in suits affecting other tribal leases. 

No procedural principle is more deeply imbedded in the common law than that, in 
an action to set aside a lease or a contract, all parties who may be affected by the 
determination of the action are indispensible. 

Enterprise Management Consultants, Inc. v. Hodel, 883 F.2d 890, 894 (10th Cir. 1989) (holding 

that the tribal nation was indispensible and dismissing) 

the Tribe would each clearly be prejudiced by a decision in this case that either 
the 1976 Lease or the 1978 Mining Plan were not in the best interests of the 
Navajos. Either negative determination would lead to rescission of the Secretary's 
approval and the resultant abeyance of the lease without any guarantee of its 
subsequent revival. As in Tewa Tesuque, this could mean the loss of tribal 
revenue derived from the lease and the loss of employment opportunities for tribal 
member. Also, in the absence of the Tribe it is unthinkable and improper to allow 
these individual complainants to attack the Secretary's determination as to what is 
best for the Navajo people concerning this lease. Obviously, the Tribe's viewpoint 
as to what is best for the Navajo people respecting the use of tribal lands is of 
premiere importance. A decision rendered in its absence, in neglect of that 
viewpoint, would be greatly prejudicial to the Tribe and its members. 
Additionally, Intervenors have already made advance royalty payments to the 
Tribe under the terms of the lease in the amount of 5.6 million dollars. What 
becomes of these monies in the event that the lease terminated without 
production? 

National Indian Youth Council v. Andrus, 501 F. Supp. 649 (D. N.M. 1980) (holding that the 

Navajo Nation was indispensible and dismissing); see also Jicarilla Apache Tribe v. Hodel, 821 

F.2d 537 (10th Cir. 1987) (the tribal nation's interests were "directly affected" because income 

and its leases were at stake); Lear Petroleum Corp. v. Wilson, 730 F.2d 1363 (10th Cir. 1984) 

(stating that a judgment which affects a tribal nation's title is sufficient to make it indispensible); 

.-~ .. ---------------------------- ­
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Manygoats v. Kleppe, 558 F.2d 556 (loth Cir. 1977) (stating that the financial interests of a tribal 

nation is sufficient to make it indispensible); Tewa Tesuque v. Morton, 498 F.2d 240 (loth Cir. 

1974) (when a tribal nation is a leases land, a lawsuit affecting the lease makes it indispensible; 

loss of rental income and employment opportunities are also factors for courts to consider). 

The Nation's interests in the helium plant provide "good legal grounds" why repossession 

should not proceed, at least without an adjudication in Texas. RRPP Rule 6(a). Without such, the 

right to repossession is not "clear." Id. Rule 4. What is clear is that the plant is fixtures and real 

property, which may not be the subject of a summary repossession action.ld. Rule 1. 

B. Neptune and Nacogdoches Have No Contract 

Neptune sold the helium plant to Mountain States, and allegedly obtained a security in 

the helium processing plant. That Texas contract is the origin of the alleged debt. Separately, 

Mountain States sold the plant to Nacogdoches. There is no contract between Neptune and 

Nacogdoches. There is no debt alleged between Neptune and Nacogdoches. 

As such, Neptune's claim fails as a matter of law because the Repossession Rules regard 

only personal property which was the subject of a simple contract for the "extension of credit." 

RRPP Rule 1 ("This rule is applicable to the repossession of personal property and chattels ... to 

any agreement for the extension of credit."). As between Neptune and Nacogdoches there is no 

contract and therefore no "agreement for the extension of credit." Id. Nor is there an "agreement 

which gives the petitioner a right to repossess the property" or a breach of such an agreement. Id. 

Rule 5(b)(3). Neptune's agreements are with Mountain States, not Nacogdoches. 

The Rules for Repossession are intended for consumer transactions which are relatively 

straight forward. A multi-year series of commercial contracts involving different buyers of real 

property is outside the Rules. As such, Neptune's claim fails as a matter of law. 
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C. The Debt and Property to be Repossessed Are Not Identified 

The helium processing plant is not sufficiently identified, contrary to the Rules. RRPP 

5(b )(2). The exhibits in the record do not sufficiently identify the collateral. Moreover, Neptune 

has not meaningfully indicated, much less proven "the total balance due," contrary to Rule 

5(b)(2), RRPP. In fact, it has not even proven that there is a balance due. Further, any balance 

due is owed by Mountain States, not Nacogdoches. There is no proof of default or even an 

obligation by Nacogdoches. Neptune's failures in these regards are contrary to the Repossession 

Rules. Also, Neptune has not posted a bond, which it should be required to do particularly in 

light of the Nation's interests. RRPP Rules 9(b)(3), lOeb). Again, for these reasons Neptune's 

claim fails as a matter of law supports yielding to the Texas adjudication. 

Ill. THERE IS NO PERSONAL .JURISDICTION OVER MOUNTAIN STATES 

Personal jurisdiction, like residency, is determined at the time an action is filed. Yazzie v. 

Yazzie, 5 Nav. R. 66 (Nav. Sup. Crt. 1985). The most recent determinations of this Supreme 

Court regarding personal jurisdiction seem to emphasize the creation of an injury on the Navajo 

Nation. Ford Motor Co. v. Kayenta Dist. Crt., No. SC-CV-33-07, Slip op. at 9 (Nav. Sup. Crt. 

-Dec. 18, 2008) (an automobile accident on the Nation); Navajo Transport Servs., Inc. v. 

Schroeder, No. SC-CV-44-06, Slip op. at 6 (Nav. Sup. Crt. April 30, 2007) (injuries caused by 

transporting liquor onto the Nation). Here, the contract was breached in Texas. 

To be sure, the Court also considered business relations with the Nation itself, Ford 

Motor, Slip op. at 9, and it would appear that the Nation has personal jurisdiction over Mountain 

States based on the Long Arm Statute, 7 N.N.C. § 253a(C) and Sells v. Espil, 6 Nav. R. 195 
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(Nav. Sup. Crt. 1990).3 However, as the District Court found, this case is distinguished from that 

authority. 

The Court relied primarily on the Position Paper of the Department of Justice (Index 37) 

to determine that Mountain States has no business relations with the Nation. Order at 5-6 (Index 

43). Moreover, the Court referenced Neptune's burden, as the Plaintiff, to allege facts sufficient 

to find personal jurisdiction. Id. (stating that it is not "evident" that Mountains States has 

contacts with the Nation and that Neptune has not "proven" contacts). That is correct. All that 

Neptune alleged was that Mountain States is "doing business" within the Nation. Navajo 

Complaint ,-r 2.4 The Department of Justice conclusively rebutted that allegation. Position Paper 

at 3 ("The Navajo Nation has no current agreements with either Neptune Leasing, Inc. or 

Mountain States" related to the helium plant). The nature of Mountain States' operation, mineral 

production, would necessitate an agreement for it to do business within the Nation. 

Thus, the only possible basis for personal jurisdiction over Mountain States is a reference 

by Nacogdoches that Mountain States "had leases and other agreements with the Navajo 

Nation." Second Finley Affidavit,-r 3 (Index 31). But, that statement indicates only that Mountain 

States bought such agreements from Neptune. It is not clear that Mountains States ever operated 

the plant, actually came on the Nation, interacted with Nation officials, or had other business 

dealings sufficient to create personal jurisdiction. 

3 It bears noting that Appellant did not reference either the statute or Sells v. Espil, apparently 
because Appellant conflated personal and subject matter jurisdiction and relied on cases 
regarding the latter, such as Dale Nicholson and Williams v. Lee. Appellant's Brief at 10-11. This 
denies Nacogdoches the ability to rebut whatever argument Appellant might make regarding this 
authority. In order to do so, among other reasons, Nacogdoches requests oral argument. 
4 Notably, in its Texas Complaint, Neptune does not allege that Mountain States does or did 
business on the Nation, but only in Texas and San Juan County, New Mexico. Texas Complaint 
,-r,-r 2,5,21 (Exhibit A to Index 12). 
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As a result of the lack of allegations and evidence from Neptune, Mountain States falls 

outside the Long Arm Statute and Sells v. Espi/ for the following reasons: 

• 	 No party is a member of the Nation or a domestic entity. See Seils, 6 Nav. R. at 195. 

• 	 All indications are that contract negotiations were in Texas, see id at 199, along with the 
contract formation and breach. 

• 	 There is no evidence that Mountain States negotiated with the Nation or contracted with a 
member in order to do so. See id. at 199. 

• 	 There is no evidence, or allegation, that Mountain States had business relations with the 
Nation other than buying agreements with the Nation from Neptune. See id. at 198. 

• 	 There is no evidence that Mountain States supplied "services or things" within the 
Nation. See 7 N.N.C. § 253a(C)(2). 

• 	 Based on the lack of evidence and allegations, Mountain States' interest in real property 
was very limited; there is no evidence that Mountain States actually possessed or 
occupied or did business on the leased lands. See id. § 253a(C)(5). 

The District Court correctly found that Neptune had failed to provide evidence that Mountain 

States had sufficient contacts to allow the Nation to exercise personal jurisdiction over it. 

Moreover, to base jurisdiction on this lack of evidence would violate Mountain States' due 

process rights. See Sells 6 Nav. R. at 197 (exercising personal jurisdiction may not violate a 

person's due process rights under the Navajo Bill of Rights). 

IV. CONCLUSION 

The District Court properly yielded this summary repossession action to the Texas 

adjudication, where Neptune decided to litigate the merits by both the contract, which selects 

Texas law and a Texas forum, and in its filings. The Nation's policy, as evidenced by 

Reservation Business Services and the Repossession Rules, support the District Court's order. 

The Nation's interests in the plant, and Nacogdoches' status as an innocent purchaser, support 
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the order as well. Finally, Neptune failed to' plead or prove that Mountain States had contacts 

sufficient to allow personal jurisdiction. 

Respectfully Submitted, 

MODRALL, SPERLING, ROEHL, 
HARRIS 

By:_---\-----;L-__--\-\--I-____ 

an K. Nidi s 
ttomeys for Nacogdoches Oil & Gas 

P.O. Box 2168 
Albuquerque, NM 87103 
(505) 848-1800 
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We certify that on July 26, 2010, a true and correct copy of this filing was sent by mail to: 

Counsel for Neptune: Counsel for Mountain States: 

Christina S. West Christopher A. Honea 

Travis R. Steele Evolution Fuels, Inc. 

Sutin, Thayer & Browne General Counsel 

PO Box 1945 3001 Knox Street, Suite 403 

Albuquerque, NM 87103-1945 Dallas, Texas 75205 
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that, therefore, t tribal court has jurisdiction; and 

not only that, has exclusive jurisdiction compared to 

that of a state. The state of Texas cannot, in fact, 

decide a r ossession case if the repossession is 

happening within the Navajo Nation, and that is 

supported by Fe ral, state, and, again, Navajo case 

law. 

So if -- which brings me into the 0ext 

question the Court has, is if it s jurisdiction, 

should it fer jurisdiction to the Texas court. And 

think t se arguments are tied in that, no, it should 

not because, one, a Texas court canlt decide it. 

Texas court can't say, for instance - I mean, you're 

basically saying [inaudible] Texas is Ii all states in 

t nation, which allow self help and to direct t 

parties to go on and don't pay attention to them, but 

police somehow the s police I mean, they can't 

direct New Mexico police to assist In the repossession 

or anything like that because the court doesn't have 

power over the w Mexico police. 

And for all those practical reasons, we can't 

bring this r session action; and, frankly, that's why 

Neptune did it. If you look at the Texas petition, 

t re's hing in there about repossession. And t 

reason why we didn't bring any contract claims in this 

I 
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1 p sent case is because that was already bei decided 

2 In Texas, or attempting to be decided. 

3 I would also point out, as Brian s in his 

4 brief, that the Texas case has currently been stayed 

5 because one of the parties none of the parties in 

6 this action have -- has filed for bankruptcy in 

7 Delaware, which brings me to the other point. 

8 The cases are very different. They 

9 although on~ of the claims is ve closely related to 

10 this clain because it's based on the same contract, 

11 there are multiple parties in that case with multiple 

12 other issues a it's truly a different case. We're not 

13 trying to double dip here and seek compensation in both 

14 courts. All we're trying to do in this case is get 

15 repossession. 

16 And it lS -- although this involves a lium 

17 plant, the fact, what these claims are about is truly 

18 just repossession, who has the right to possess and own 

19 this property. And although the contracts are a little 

20 10 er, it all boils down to t same thi in terms of 

21 security interest and priority and re~ording rights. 

22 And in t t sense, it's very straightforward. 

23 And understanding that, I guess the other 

24 thing I'd say is I understand that is what the Court 

25 would like to limit this hearing on today. I know 


