TRIBAL OPT-IN TO THE VOTING RIGHTS ACT:
STREGTHENING SOVEREIGNTY TO RESIST NATIVE VOTER
SUPPRESION
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I. INTRODUCTION

In the spring of 2017 North Dakota made a seemingly minor modification to
its voter ID law that required any valid identification to list a residential address.!
Despite its benign appearance on paper, the residential address requirement
disproportionately impacted thousands of tribal members living on reservations
because they used P.O. boxes instead of physical addresses.? It is likely not a
coincidence that the Republican-dominated state government imposed a targeted
address requirement on the eve of the 2018 midterm elections where North Dakota
senator Heidi Heitkamp, the state’s lone Democratic senator, was facing a hotly
contested re-election battle.> Heitkamp had been elected in 2012 by a narrow
margin of several thousand votes, largely attributed to tribal voters.* Perhaps
because of the gravity of the race—Heitkamp was one of the most vulnerable
Democratic senators in an election cycle that could have flipped the senate to the
Democrats—this voter suppression effort, and the tribes’ powerful resistance to it,
garnered national media attention.®

However, the North Dakota Legislature’s disdain for Native voting rights is not
an isolated phenomenon and state governments around the country have erected
barriers to the franchise.® Many of these restrictions exploit the often remote and
rural nature of reservations, requiring tribal members to supply residential
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addresses that may not exist, moving polling places off reservations and so
necessitating hours-long drives to vote, and restricting access to early and absentee
voting. Indeed, Idaho is no stranger to restricting the Native vote as its original state
constitution prohibited “Indians . . . who have not severed their tribal relations and
adopted the habits of civilization” to vote, serve as jurors, or hold public office.”
This restriction on tribal members voting was not lifted until a constitutional
amendment in 1950.% And, as recently as the 1980s, redistricting efforts in Idaho
have targeted on-reservation tribal communities.®

Using the framework for an “opt-in” approach to the Voting Rights Act (“VRA”)
proposed by Professor Heather Gerken,0 this paper argues that the VRA should be
amended to allow tribal governments to opt-in to Department of Justice (“DOJ”)
review of state and local laws that infringe on tribal members’ voting rights. This
approach would not only directly address the problems of Native voter suppression
but would also be consistent with the federal government’s trust responsibilities
and national policy goal of tribal self-determination.

First, this paper gives an overview of the mechanics of the opt-in approach
and the scholarly criticisms of its limitations including the difficulty in identifying
the appropriate body to represent minority interests under the approach.

Next, this paper argues that tribal governments are uniquely situated to
effectively deploy the opt-in approach to the VRA because they have the sovereign
authority to represent the interests of tribal members. Indeed, the opt-in approach
would also serve the federal government’s trust responsibilities to the tribes and
advance the federal policy of tribal self-determination.

II. THE OPT-IN APPROACH

During the run-up to the 2006 reauthorization of section 5 of the VRA both
legislators and the academic community fractured over how, or if, section 5 should
be reauthorized.!! Section 5 of the VRA, one of the most successful pieces of civil
rights law ever enacted, was intended to frustrate southern intransigence by
subjecting certain covered jurisdictions to preclearance requirements for electoral
changes.’? By requiring southern states to preclear proposed election changes,
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federal regulators were able to stay one step ahead of jurisdictions intent on finding
new, creative ways to disenfranchise minority voters. Imposing preclearance
requirements under section 5 of the VRA hinged on application of a formula to
determine which jurisdictions were covered.®

The original coverage formula in section 4(b) of the VRA required preclearance
for election changes in any jurisdiction that had maintained a voting test or device
as of November 1, 1964, and in which less than 50 percent of voters were registered
or turned out for the 1964 presidential election.’* Congress felt that this
combination of factors served as a useful proxy for jurisdictions that may be
discriminating against minority voters.’> As originally enacted, Congress
determined that seven states—Alabama, Alaska, Georgia, Louisiana, Mississippi,
South Carolina, and Virginia—as well as 37 counties would be subject to
preclearance.!® The preclearance regime, as enacted in 1965, was set to practically
expire within five years.’” Congress extended the preclearance requirements in
1970, 1975, and 1982.18 All of the reauthorizations of the VRA tethered their
extensions to election data from the relevant time period, but the 1982 Congress
departed from this trend and inserted an explicit sunset clause calling for expiration
after twenty-five years without updating the formula.*®

While it is impossible to know just what the 97th Congress was thinking in
1982 when it kicked the VRA reauthorization can down the road, it is not difficult
to judge that when that can came tumbling into the 109th Congress it was filled
with partisan dynamite. Historically speaking, the 109th Congress was one of the
most bitterly divided congresses, so legislators understandably approached
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reauthorization of the VRA with caution.?’ Symbolically, Republican legislators who
controlled the House did not want to be remembered for dismantling one of the
most successful civil rights statutes of all time.?! Yet, division among Republicans,
many of whom believed the strong voter protections of the VRA disproportionately
benefited Democrats, threatened to derail the reauthorization process.?? Keeping
with the partisan times, the issue of VRA reauthorization became a binary one:
either reauthorize with few changes or let it expire.?

With this partisan battle as a backdrop, Prof. Heather Gerken suggested a
“third way” for VRA reauthorization.?* Prof. Gerken’s suggestion, which she calls
the “opt-in approach,” was designed to be a middle ground between letting section
5 expire and reauthorizing it without amendment.? Relying on well-established
administrative law concepts, the goal of the opt-in approach is to create a
nationwide regulatory apparatus that is not unduly burdensome to either the DOJ
or state and local governments and put the power in the hands of minority
communities to determine which laws are worth investigation.?®

The framework of the opt-in approach is relatively straightforward. First, it
would require sunshine provisions for state and local election changes akin to
notice and comment rulemaking under the Administrative Procedures Act
(“APA”).?” Covered jurisdictions?® would need to publish proposed election changes
and open them for comment for a set time period before they could become
effective.?® Minority groups could then use the comment process as a tool for
negotiating with governmental bodies over the proposed election changes and
suggesting reasonable alternatives.3°

However, unlike the APA, where notice and comment is sometimes cynically
viewed as a record-building process instead of a meaningful search for public
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input,3 opt-in would give minority organizations a powerful tool to compel
meaningful negotiations.3? Specifically, the second part of the opt-in approach
would involve creating a mechanism for minority groups impacted by a proposed
election change to invoke the investigation and enforcement powers of the DOJ
under the VRA.33 This could be a simple one-page civil rights complaint submitted
to the DOJ by a representative of an impacted minority group after the negotiation
process with state or local government breaks down.3* Once submitted, the
proposed change would be stayed pending DOJ review and the DOJ would be able
to utilize the full range of remedies currently available to it under the VRA.3> This
approach would allow the DOJ to review proposed changes both large and small
from redistricting plans to isolated changes to polling places or office closures.

Importantly, the third element of the opt-in approach would be a judicial
review provision for DOJ decisions approving proposed changes, permitting
minority groups to “police the policer[s].”3® This provision would place the DOJ on
the same footing as other agencies with respect to reviewability of their decisions
in the VRA context, which would likely be increasingly important given how
partisanship can infect DOJ enforcement of the VRA.3’

Finally, a statutory authorization of the opt-in approach could also give the
DOJ the authority to promulgate regulations for “safe harbors.” Under a safe harbor
regulation, the DOJ could outline certain procedures which, if maintained by state
or local government with respect to proposed election changes, would give the
covered jurisdiction a presumption of validity.3® On the state-wide level, an example
of a safe harbor could be an independent redistricting commission, use of which
would entitle a state to a presumption of validity with respect to districting plans.
Similarly, states could set up independent commissions for any number of proposed
election issues which the DOJ may recognize under a safe harbor regulation.

The benefits of an opt-in approach are legion. For instance, the opt-in
approach would benefit minority groups, state and local governments, and the DOJ
in terms of cost and efficiency. After the Supreme Court’s ruling in Shelby County v.
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Holder*® eviscerated the VRA’s preclearance regime, minority groups must now
engage in expensive and time-consuming section 2 litigation to challenge
discriminatory election changes.** For large changes, like redistricting, such
litigation is routine, but the logistics and expenses of section 2 litigation would likely
be impracticable for small changes like moving polling places.*? Allowing for groups
to opt-in to DOJ review of small changes with a one page complaint would save
immeasurable amounts of time and money for minority groups seeking to protect
their voting rights.

Similarly, an opt-in approach would benefit the DOJ because it would only
need to review the election changes that minority groups themselves would like to
challenge instead of having to look through a haystack of thousands of proposed
changes to find a needle of discrimination.*® Before Shelby County, the DOJ was
reviewing between 14,000 and 20,000 proposed election changes per year.*
Switching to an opt-in approach would likely dramatically decrease the amount of
changes the DOJ needs to review and also allow it to only review changes that
minority groups believe impact their interests.*®

Finally, a corollary of less DOJ review would be a benefit to state and local
governments needing to wage fewer and less costly battles over proposed election
changes. The goal of the opt-in approach is to avoid DOJ review by incentivizing
state and local negotiation with minority communities.*® Presumably not every
proposed election change would be protested by minority groups, and some may
avoid challenges through a successful negotiation process. As a result, only a
fraction of proposed changes would need to be stayed and reviewed by the DOJ.
Furthermore, the costs of defending against a section 2 challenge under the VRA
can be immense for local governments.*’ It is routine for governments to spend in
the six or seven figure range to defend against a section 2 claim, while the average
cost to file the paperwork necessary for preclearance review before Shelby County
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was $500.% Ultimately, given the state of VRA litigation in a post Shelby County
world, an opt-in system would not only be a cost saving measure for minority
groups and the DOJ, but also for covered jurisdictions.

Furthermore, an opt-in approach would satisfy the most pressing
constitutional concerns raised in Shelby County while simultaneously preserving the
robust and efficient minority voter protections under preclearance. A central
concern of the Shelby County court was that section 4 of the VRA singled out specific
jurisdictions for preclearance review.* Such a radical departure from the principle
of equal state sovereignty would need to be “justified by current needs.”*° Yet,
since the coverage formula in section 4 of the VRA had not been updated since the
1970s, it no longer justified the current burdens of preclearance.>!

Opt-in, however, avoids the Court’s constitutional concerns in Shelby County
two ways. First, the opt-in approach would apply a nationwide regulatory scheme,*
alleviating constitutional concerns that targeted preclearance violates principles of
equal sovereignty between the states. Second, the opt-in approach does not hang
an albatross around the neck of covered jurisdictions for their past discrimination.
Instead, opt-in is focused on present bad actors, satisfying the Court’s current
burdens/current needs paradigm. Quite literally, the current burden of
preclearance under an opt-in approach would be based exclusively on the current
needs of minority groups in the jurisdiction.

Despite its numerous advantages, the opt-in approach also has significant
flaws. For example, the greatest weakness of the approach is determining which
organizations or people can speak for minority communities impacted by a
proposed election change. Although the simplicity and the advantages of the opt-
in approach are compelling, the practical reality of choosing which group or groups
get to have a voice in the process is messy at best.>3 Scholars like Jason Rathod have
critiqued Prof. Gerken’s opt-in approach because it could result in “a troubling
entrenchment” of racial balkanization as well as ceding “incredible bargaining
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power” to unaccountable members of civil rights organizations.>* One of the most
troubling aspects of the opt-in system as proposed by Prof. Gerken is the state
authorization of “select individuals acting as though they speak for the ‘African-
American’ or ‘Latino-American’ community.”>® Finally, although the intent of the
opt-in approach is to foster more collaboration between covered jurisdictions and
minority groups, using the DOJ as a “Sword of Damocles” is an unlikely way to
reduce animosity or resentment from local election officials.>®

In sum, opt-in can be an enticing approach to all impacted parties. Adopting
opt-in would preserve federal resources, keep in place strong protections for
minority voters, incentivize community representation, and save resources in
covered jurisdictions. However, the approach has significant concerns, especially
with issues of minority representation. In the following section, this paper argues
that adopting the opt-in approach for tribal governments would best address the
most prevalent forms of voter discrimination facing tribal members, preserve the
advantages of the opt-in system, and evade the serious representational concerns
of opt-in.

Ill. OPT-IN FOR TRIBAL GOVERNMENTS

Indian Country is no stranger to voter suppression, discrimination, and
disenfranchisement. Well into the twentieth century, many states, including Idaho,
expressly disenfranchised Native voters through statutory and constitutional
provisions.’” Utah, the last jurisdiction in the country to expressly disenfranchise
Native voters, did not allow Native suffrage until 1957, and only under pressure
from an impending Supreme Court case.>® Long after formal disenfranchisement
ended, however, state and local governments around the country continue to
suppress the Native vote in a variety of ways.>°
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While tribal communities frequently get bound up in high-profile election
issues like redistricting,®® state and local governments often suppress Native voters
with smaller more insidious changes that target the rural and remote nature of
many reservations. For instance, state and local laws have suppressed Native voters
through the refusal to open satellite election offices,®! closing polling places on
reservations,®? and requiring residential addresses for voter identification.®® In
response to this crisis in Native voter suppression, this paper argues that the VRA
should be amended to grant federally recognized tribes the right to opt-in to DOJ
review of proposed election changes in their jurisdiction that impact tribal
members. Adopting an opt-in approach for tribal governments would be a sound
choice because it would avoid the representational pitfalls of a generalized opt-in,®*
be consistent with the federal government’s trust responsibility, and advance the
national policy of tribal self-determination.

A. Tribal governments are sovereign entities, accountable to their members, and
capable of representing tribal interests in an opt-in system.

As noted above, one of the most powerful critiques of the opt-in approach is
the difficulty, both logistically and philosophically, of determining which groups are
capable of speaking for minority interests.®®> Under a generalist opt-in approach,
either Congress or the DOJ would be in the unenviable and untenable position of
picking and choosing which minority groups would have the authority to file a civil
rights complaint under the statute. Or, if any group could file a complaint under an
opt-in approach, the DOJ may also find itself in the tricky position of having to sort
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out contradictory or conflicting complaints filed by separate organizations
purporting to represent the same minority group. This is a troubling scenario
because it would place the DOJ in the position of deciding which groups get political
power rather than merely judging the electoral process itself.?® Indeed, as
mentioned above, vesting discretion in the DOJ to pick and choose which groups
are given greater weight in the complaint process under an opt-in approach is also
concerning because the partisan lean of a particular administration could have
profound effects on how the DOJ exercises this discretion from election cycle to
election cycle.®”

Adopting the opt-in approach for tribal governments, however, avoids the
most glaring concerns about representational legitimacy and DOJ discretion raised
above. To begin with, tribes are self-governing entities with the sovereign authority
to represent their members that does not derive from any state or federal law.%®
Instead, tribal governments derive their representational authority from their
membership, which chooses the tribal government.®® Giving opt-in authority to
tribal governments would avoid top-down DOJ control over which groups have the
authority to represent minority voting interests. Further, since tribal governments
are elected bodies, they are accountable to their membership,”® avoiding the
concern of having an organization advocate for positions that are at odds with the
interest group it ostensibly represents.

Finally, while some critics of the opt-in approach question whether the
approach would legitimize and entrench divisive racial politics, opt-in for tribes
avoids this pitfall because tribes are “distinct, independent political
communities.””* Indeed, the Supreme Court has rejected challenges to tribal
preference statutes on the basis of invidious racial discrimination because such
statutes are not racially preferential and are instead designed to further tribal self-
government.’? Accordingly, adopting an opt-in approach for tribal governments,
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while not devoid of potential conflict, is more about the sovereignty of the tribes
than it is about entrenching racial politics.”®

Amending the VRA to allow tribal governments to opt-in to DOJ review of
proposed election changes has the practical benefits of keeping the upside of the
opt-in approach as proposed without the downsides. This is not the end of the
analysis, though, as tribal opt-in is not only internally consistent with the goals of
opt-in, but externally consistent with the federal government’s trust responsibilities
and policy of tribal self-determination.

B. Opt-in would be consistent with the federal trust responsibility because it
defends tribal interests and rights against state and local intrusion

At its core, the federal trust responsibility is an aspirational concept that the
federal government must act in the best interests of the tribes, including acting to
protect tribal property, sovereignty, and political rights.”* The trust responsibility
has grown, in part, out of the historical mistreatment of the tribes by state and
federal government.” The federal government’s special duty of protection under
the trust responsibility extends both to federal interactions with the tribes and to
federal protection of the tribes from state interference.”® Indeed, in this context the
Supreme Court has noted that tribes “owe no allegiance to the states, and receive
from them no protection[, blecause of local ill feeling, the people of the states . . .
are often [the tribes’] deadliest enemies.””’

While the Supreme Court has historically used the trust responsibility to justify
expansive and paternalistic federal authority over tribes, modern articulations of

73. This is only to say that the roots of an opt-in amendment to the VRA for tribal governments
would be primarily aimed at affirming tribal inherent sovereignty, not that non-Native people would gain
sudden clarity and stop racializing people with indigenous identity in the face of such an amendment.
For an informative read on the subject see Hilary N. Weaver, Indigenous Identity: What Is It and Who
Really Has It?, 25 AM. INDIAN Q. 240 (2001).

74. See Worcester, 31 U.S. at 552 (speaking about the Cherokee’s retention of internal
sovereignty Chief Justice Marshall said, “The Cherokees acknowledge themselves to be under the
protection of the United States . . . [but] protection does not imply the destruction of the protected”);
United States v. Kagama, 118 U.S. 375, 383—-84 (1886) (noting that the “Indian tribes are wards of the
nation. They are communities dependent on the United States . . . for their political rights.”).

75. See Kagama, 118 U.S. at 384.

76. Id.

77. Id. However, the “deadliest enemies” model of state-tribal relations has waned over time as
states and tribal governments are increasingly interacting on a government-to-government basis that
mirrors that of the federal relationship with tribes. Matthew L.M. Fletcher, Retiring the “Deadliest
Enemies” Model of Tribal-State Relations, 43 TULSA L. REv. 73 (2007).



the trust responsibility have shifted (at least rhetorically) towards a conception of
the trust responsibility as a fiduciary responsibility.”®

In this light, adopting opt-in for tribal governments would be entirely
consistent with the federal government’s trust responsibility as it is currently
conceived. Presently, many state laws and election policies threaten Native voting
rights.” Opt-in would give tribal governments a powerful bargaining chip in
negotiation processes and, in the event negotiations fail, literally give the federal
government the ability to defend tribal members’ political rights from state
deprivations.

In addition, to the extent the opt-in approach borrows agency law concepts
for its structure, opt-in for tribal governments would parallel extant agency law
mandating tribal consultations that is deeply rooted in the trust responsibility.® A
host of statutes and executive orders already require consultation with federally
recognized tribes for agency action that may impact tribal rights or interests.®! Thus,
adopting the opt-in approach would not be an unprecedented leap, rather it would
be a small step to extend existing consultation and trust principles (although this
time with teeth) to the election law field.

While the trust responsibility informs how the federal government must act
with respect to tribes, the national policy of tribal self-determination informs how
the federal government facilitates and respects tribal actions. This policy, which
values the increasing exercise of sovereign authority by the tribes, is likewise
consistent with amending the VRA to allow tribal government opt-in.

C.Opt-in is consistent with the national policy of tribal self-determination because
it gives power to community interests and knowledge while simultaneously
providing federal backing to tribal negotiation efforts

The current national policy towards Indian affairs is one of tribal self-
determination, which is aimed at facilitating tribal exercise of inherent

78. See COHEN’S HANDBOOK OF FEDERAL INDIAN LAW & 5.04(3) (Nell Jessup Newton ed., 2017)
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(2017).
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judicial decisions. In recognition of that special relationship . . . executive departments and agencies . . .
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sovereignty.®? Coinciding with the civil rights movement, the national policy of self-
determination was precipitated by the resistance efforts of tribal communities to
what was then the federal policy of terminating tribal recognition.®® By the late
1960s and into the early 1970s both President Johnson and President Nixon
articulated a national policy position that would increasingly allow for tribal control
over tribal affairs with limited federal intervention.®* The policy is encapsulated by
President Nixon’s statement that self-determination means “that Indians can
become independent of Federal control without being cut off from Federal concern
and Federal support.”®

In accordance with this policy, both Congress and the Executive began to act
to effectuate greater tribal control over federal programs on reservation as well as
greater tribal input into activities off reservation that impacted tribal interests or
rights.2® The growing strength of tribal self-determination and tribal governments
was accompanied by a familiar backlash from states and nonnative communities
near reservation boundaries.?” Court battles and actual physical violence typified
state and local responses to the increased role of tribal governments.® However,
in time, some states and local governments have increasingly recognized tribal
sovereignty and are willing, at least on paper, to engage in government-to-
government relationships with tribes.%

All this is to say that tribal opt-in would fit nicely into the current paradigm. As
Prof. Gerken notes, the opt-in approach “privilege[s] local knowledge and
community involvement” instead of treating minority communities as “passive
wards of the DOJ” with respect to VRA enforcement.® This goes hand in hand with
the national policy of tribal self-determination which explicitly promotes tribal
solutions to tribal problems with federal backing.! Opt-in would place a powerful
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bargaining chip in the hands of tribal governments, allowing them to negotiate for
the plan that best represents tribal interests. However, if the process breaks down
and the state insists on ignoring tribal input and concerns, then the federal
government, through the DOJ, can step in to support the tribe through preclearance
review.” Finally, tribal-state negotiations and agreements are not a foreign
concept, so an opt-in approach is not breaking any new ground in terms of how
tribes are able to relate to state governments. In short, opt-in would bolster tribal
negotiations with state governments, while simultaneously providing for a federal
back-stop should negotiations break down.

IV. CONCLUSION

Native voter suppression is a pressing and often overlooked issue. Historically,
many state governments prohibited Native suffrage outright, and in the present-
day states and local governments continue to target tribal communities for voter
suppression efforts. Often these discriminatory policies are small changes that
exploit the remote and rural nature of many reservations. In a post-Shelby County
world without effective section 5 preclearance requirements, many of these
changes evade challenge because of the time and expense of litigation under
section 2 of the VRA.

In light of this current predicament, adopting VRA opt-in for tribal
governments would be the right choice. Opt-in is a community-first approach to
voting right enforcement, placing power in the hands of the tribes to negotiate for
their policies of choice while still retaining the benefits of federal preclearance
review. Consistent with both the trust responsibility and the national policy of self-
determination, opt-in is not only a practical method of voting rights enforcement,
but also a sound choice as a matter of national values. At the end of the day, it is
fitting that under the opt-in approach the battle to halt Native voter suppression
would begin with the strengthening of tribal sovereignty.
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