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Presentation Notes
In the western United States, the system of (This is the dry riverbed of the Smith River at the 
Like many stories of water in the West, my story starts with a dry river.  

You can tell this is the blue-ribbon trout fishery of the Smith River and not a gravel road  because there’s still a little bit of water up there in the river bend.  The Smith is so popular among anglers and rafters that the State administers a very competitive lottery for launch permits.  

This is the Smith in 2001, a drought year.  2001 was also the second year of a multi-year hydrologic study of the Smith River basin, requested by irrigators concerned about their water supply.  That spring, a state DNRC hydrologist (Bill Uthman) wrote that, “it can be stated with certainty that ground water withdrawals have created impacts to surface flow of the Smith River.”  
ns to be on the loosing end of the law when it comes to water.)  



2002:  John “Jack” McGuire of the McGuire 
Ranch says that the South Fork of the Smith 
was “close to killed” for the first time since 
their family homesteaded their place. 
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By the next year, 2002, the then-DNRC Director Bud Clinch instructed his agency to stop the study (after already investing $91,000), and not to use any of the study results in the processing of 15 pending applications for groundwater pumping.

Montana TU pressed the DNRC to do a cumulative impacts EA on the 15 pending applications, which the did, finding that the Smith River and its principal tributaries are hydraulically connected to groundwater, and that the pumping would reduce streamflows.  



Photo courtesy of Big Sky Fishing 
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Now let’s turn to one of Montana’s fastest-growing counties, Gallatin County, sharing its name with its iconic river, the Gallatin River, the headwaters of which start in Yellowstone National Park.  

The first of two significant events in the Gallatin valley took place during this time.  First, a developer proposed a golf course resort and residential community just downstream of this photo, and applied for a new groundwater pumping permit for the water. TU and ranchers on the Gallatin tributary objected to the application, based on the impact to Gallatin River and Fish Creek flows.  The DNRC held an administrative hearing in July of 2003, and ultimately denied the groundwater permit based on the adverse effect on senior surface water rights.  

This was the “canary in the coal mine” for Gallatin County on new groundwater development.  
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During the boom years of the last decade, new commercial and residential developments were literally popping up all over the Gallatin Valley—at an astonishing 28% growth rate.  

In 2005, A new private central water and sewer provider, providing water to this subdivision near the Gallatin River, applied for a new groundwater pumping permit for its water supply.  The commercial provider proposed 900 gpm wells along the Gallatin River.  TU and irrigators in the valley objected to the permit application.
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With nearby tributaries to the Gallatin River looking like this shot of Cottonwood Creek, TU and irrigators had good reason to be concerned about additional impacts to surface flows.  TU and the irrigators worked closely with hydrologists and the commercial water provider to forge a settlement to the objections that created a mitigation plan—the first of its kind in Montana.  We called it “bucket-for-bucket” augmentation, because it relied on an equal exchange of new, proposed groundwater consumptive use with historic consumptive use from a senior irrigation right dedicated to a mitigation purpose.  It also made use of an infiltration gallery to delay the return of some of the mitigation water to winter, to offset winter depletions to the Gallatin River.  

For Montana’s first groundwater mitigation plan, what was significant was that the plan addressed the volume, location, and timing of the impact to river flows.    




Smith River:  TU v. DNRC (April, 2006)

• TU and 
Ranchers 
challenge 
agency 
groundwater 
permitting

• Landmark 
ruling a 
catalyst
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Now back to the Smith River.  This is near the take-out for the section of river that you need a permit by lottery to float.

I took this photo back when our MT water resources agency decided to end their basin study, and to disregard the two years of findings in processing the 15 pending groundwater pumping applications.  

In meeting with ranchers across the Smith River basin that were concerned about groundwater withdrawals on their surface irrigation rights, TU decided to add another chess piece to the board—we had objected to new, individual groundwater pumping permits, we had helped create a model mitigation plan, so now we turned to the courts to help guide the agency’s read of the Montana water code.  

TU, seven ranchers, including Jack McGuire, and three outfitters all joined in a challenge to the agency’s treatment of groundwater.  In April of 2006, our appeal of the district court ruling resulted in a landmark Supreme Court opinion that admonished the agency for disregarding its own science, and directed the agency to take into account the impacts to surface flows in groundwater permitting.    



October 2006: 

Gallatin County 
Commission 
petitions MT DNRC 
to amend their 
exempt well rule
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 Also in the mix of groundwater issues was the growing proliferation of permit-exempt wells.  As a source of fast, cheap, water, permit-exempt wells could not be beat.  Whole subdivisions, like this one in Gallatin County, were popping up with them.  

Permit-exempt wells in the context of rapid growth was one of the issues that the Gallatin County Commission’s Task Force on water grappled with.  This Task Force was convened in the wake of the failed golf course/resort controversy.  The consensus of the Task Force was that central water and sewer was a more desirable growth pattern for the County’s communities, and that until the cumulative impact of multiple exempt wells was taken into account through a permitting process or some other vehicle, the reliance on exempt wells would only increase in the future. 

After a long series of public hearings, the Gallatin County Commission ultimately petitions the agency to amend its rule governing the management of exempt wells.     



2007 Legislative Session
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Passage of HB 831
“bucket for bucket” mitigation required for surface water impacts
Alliance between agriculture and anglers carried the day
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Successful outcome for fish and ranchers—and brought the State of Montana into the 21st century of water management.  

I would like to say that our work was then done—but as is usually the case, you close one chapter and a new one opens. 
 
Agency struggling to adapt to the transformations of their authorizing statutes—now in the business of trying to help the agency give implementation of the new groundwater statutes to their full breadth, while also providing a workable permit process for applicants, the agency, and objectors.  

In addition, the chapter on permit-exempt wells and their proliferation is still not written.  Despite extensive discussions with the Department leading up to the Gallatin County’s petition on exempt wells and how the Department would change their rule, the Department ultimately denied the petition based on the additional staff time it would require to consider cumulative impacts from exempt wells.   
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I have an epilogue to my story of the successful collaboration between ranchers and anglers to change the terms of groundwater withdrawals in Montana.  

That epilogue is the continuing debate between realtors and builders on the one hand, and ranchers and anglers on the other, about how to address the cumulative impact of multiple exempt wells on surface flows.  

Fortuitously, the housing crash took off some of the fast-paced development pressure, and has made some room for additional rule-making challenges and legislative initiatives.   



2009 TU “Blueprint”

• Reports on successful 
mitigation water 
banking models from 
around the Pacific NW

•Looks at how it could 
apply in Montana
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TU has been in the mix on these efforts, along with ranchers across three river basins.  Our engagement has been informed by the efforts in the Pacific Northwest to address cumulative impacts at the basin scale, through water mitigation banks.  




Mitigation Credit Exchange

• Basin-scale 
mitigation for 
permit-exempt 
wells

• Reduce transaction 
costs

Potential mitigation zone shown on map is for illustrative purposes only. 
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The idea is to maintain a kind of  estimated “bucket for bucket” accounting of mitigation water at the basin scale that balances new consumptive use, but that simplifies the transaction costs, and potentially allows counties to steer exempt-well development to the most appropriate areas.   



Buyers: Exempt Well Users

1. Drill 
Exempt 

Well

2. Purchase 
Mitigation 

Credits From 
Seller

3. Check 
Mitigation Box 

on Form 602
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In the simplest form for the end user, in those places a county might want to steer exempt-well development, a relatively straight-forward required purchase of a mitigation credit would be all that would change. 

The mitigation credit would facilitate the acquisition of  senior surface water for streamflow restoration, and help support the “bank” or the accounting system to maintain a basin-scale water balance.   

http://product-image.tradeindia.com/00205040/b/0/Water-Well-Drilling-Rig.jpg�
http://coloradoenergynews.com/wp-content/uploads/2008/08/money-exchanging-hands-thumb.jpg�
http://howtoknowyourspouseischeating.com/images/check mark.jpg�


Protect Senior Water Rights

• Keep senior water 
rights intact

• Provide workable 
mechanisms for 
mitigation water

• Model for 21st Century 
water management
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These exempt well efforts will play out over the next 18 months, and they coincide with the efforts to make our agency’s permitting process a process that works for everyone while meeting the goals of:

Protecting senior water rights 

Providing mitigation water

Providing a model of 21st century water management built around the idea of transferring water between uses.  

  



Photo by Jennifer Boyer
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To me, the most significant accomplishment of our groundwater reform was the recognition of water as a finite resource.  Although annually replenished by winter snows and spring rains, there is not an unlimited supply, and in Montana we have now recognized that new water uses must largely obtain their water from transfers of existing water uses to a new use—just like land.  


Ultimately, the measure of our success is the legacy that we leave to our children. 
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I would like that legacy to include healthy rivers, providing clean water for irrigation, communities, and the water enough for the rivers themselves.  
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