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I. INTRODUCTION 

A large percentage, about thirty percent, of fresh water on planet Earth is un-

derground.
1
 Not all water underground is “groundwater.” As hydrologist Harold 

Thomas pointed out nearly sixty years ago, 

[g]round water is only the part of the subterranean water that occurs where 

all pores in the containing rock materials are saturated. The “zone of satu-

ration” may extend up to the land surface in some places . . . . At all other 

places, above the ground water zone, “a zone of aeration” exists . . . . 

Some water is in the zone of aeration at all times . . . . Wells cannot extract 

any of this water; they must be drilled through the zone of aeration and ob-

tain their supplies from ground water.
2
 

Water in the zone of aeration does serve various natural purposes, and human 

activity can prevent it from reaching zone of saturation, but direct exploitation of 

that water is difficult at best. Yet Thomas himself conceded that “often it is hard to 

identify or classify subterranean water on the basis of the definition above” because 

“the wide range of conditions of occurrence of ground water . . . reflect the great 

variations in porosity and permeability of the solid components of the earth’s 

crust.”
3
 It is around the zone of saturation that the major actors in water politics and 

policy have debated the issues and problems involved in the development and con-

tinued use of groundwater.
4
 Yet, while not all water underground fits a hydrolo-

gist’s definition of groundwater or is the focus of lawyers’ attention, every drop of 

the water beneath the surface is potentially the subject matter of an administrative 

                                                           

 * Professor of Law, Villanova University; B.B.A., Univ. of Mich. (1965); J.D., Detroit Col-

lege of Law (1968); LL.M. in International and Comparative Law, George Washington Univ. (1969); 

LL.M. (in Environmental Law), Columbia Univ. (1974). Professor Dellapenna served as Rapporteur of the 
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 1. KARRIE LYNN PENNINGTON & THOMAS V. CECH, INTRODUCTION TO WATER RESOURCES 

AND ENVIRONMENTAL ISSUES 4–5 (2010). 

 2. Harold E. Thomas, Underground Sources of Our Water, in WATER, THE YEARBOOK OF 

AGRICULTURE 1955, 62, 64–65 (emphasis added). 

 3. Id. at 65. 

 4. ZACHARY A. SMITH, GROUNDWATER IN THE WEST 3–4 (1989). 
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regulation or a lawsuit.
5
 Both scientists and lawyers have focused too often on aqui-

fers and water tables without realizing fully the extent to which the unsaturated 

zone, or zone of aeration, is an integral part of a groundwater system where dis-

turbances sometimes can have irreversible or irremediable effects.
 

No one knows precisely how much of the world’s water is located under-

ground, but we know that groundwater is rapidly growing in importance as a source 

of water for agricultural, ecological, industrial, and municipal use around the 

world.
6
 In 2005, of the average of 410,000 million gallons per day (“mgd”) 

(460,000 acre-feet (“ac-ft.”); 564 million cubic meters (“MCM”)) being withdrawn 

in the United States, 82,600 mgd (92,000 ac-ft.; 113.5 MCM) were drawn from 

groundwater.
7
 Thus about twenty percent of water used in the United States comes 

from groundwater, a ratio that has been stable since 1950.
8
 Two-thirds of ground-

water pumped in the United States is used for irrigation, and more than half of that 

water is pumped in just four states: California, Nebraska, Arkansas, and Texas.
9
 

While overall water withdrawals have fallen nationally by six percent since 1980, 

and withdrawals of groundwater have fallen by about three percent,
10

 demand re-

mains high and increases when there is a severe drought as happened in the sum-

mer of 2012.
11

 Furthermore, the qualitative effects of human activity on groundwa-

ter are often as important or more important than the quantitative effects of those 

activities, yet qualitative effects can be among the most difficult to verify.
12

 

Before the invention of the high-speed centrifugal (turbine) pump in 1937,
13

 

groundwater was not such an important source of water. Wells were shallow and 

                                                           
 5. See, e.g., Beck Dev. Co., Inc. v. S. Pac. Transp. Co., 44 Cal. App. 4th 1160, 1172–1203, 52 

Cal. Rptr. 2d 518, 527–47 (1996); McPherson Landfill, Inc. v. Bd. of City. Comm’rs, 49 P.3d 522 (Kan. 
2002); Atlixco Coal. v. Cnty. of Bernalillo, 984 P.2d 796 (N.M. Ct. App. 1999), cert. denied, 981 P.2d 1207 

(N.M. 1999); Bragg v. Edwards Aquifer Auth. 71 S.W.3d 729 (Tex. 2002). 

 6. See Yoshihide Wada et al., Global Depletion of Groundwater Resources, 37 GEOPHYSICAL 

RES. LETTERS L20402 (2010). 

 7. Joan F. Kenny et al., Estimated Use of Water in the United States in 2005, at 4 (U.S. Geolog-

ical Survey Circular no. 1344), 2009 at 4. 
 8. Id. at 43 (table 14). 

 9. Id. at 4. 

 10. Id. at 43 (table 14). 
 11. See, e.g., Drought Impact on Arkansas’ Beef Cattle Industry, DELTA FARM PRESS, Sept. 29, 

2012, available at http://deltafarmpress.com/livestock/drought-impact-arkansas-beef-cattle-industry; John 

Eligon, A Drought Leaves Cracks in a Way of Life, N.Y. TIMES, Oct. 4, 2012, available at 
http://www.nytimes.com/2012/10/04/us/widespread-drought-threatens-way-of-life-for-farmers.html?page 

wanted=all&_r=0; Michael Muskal, As drought widens, fifty percent of U.S. counties declared disaster 

area, L.A. TIMES, Aug. 1. 2012, available at http://www.latimes.com/news/nation/nationnow/la-na-nn-
drought-strikes-over-half-of-us-20120801,0,2541774.story; Neil Shah & Conor Dougherty, Drought’s Grip 

Is Wide, Deep, WALL ST. J., Sept. 4, 2012, available at  http://online.wsj.com/article/SB10000872 

396390444914904577623604026814924.html. 
 12. See, e.g., J. Wayland Eheart, Genetic Algorithms and Neural Networks: Do Pluralized Tech-

niques Hold Any Advantages for Designing Groundwater Quality Assurance Systems?, in WATER POLICY 

AND MANAGEMENT: SOLVING THE PROBLEMS 285 (Darrell G. Fontane & Harry N. Tuvel eds. 1994) 
(“WATER POLICY AND MANAGEMENT”; Miguel A. Mejia, Mohamed M. Hantush & Miguel A. Mariño, A 

Physically Based Conceptual Model for Simulating Contaminant Levels in Subsurface Water, in WATER 

POLICY MANAGEMENT. 
 13. Steve Schafer, Economics and Finance, in FLAT WATER: A HISTORY OF NEBRASKA AND ITS 

WATER 113 (Charles A. Flowerday ed. 1993) (“FLAT WATER”); Leslie Sheffield, Technology, in FLAT 

WATER 87. 
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were mostly for domestic uses.
14

 As a result of this invention, litigation over 

groundwater and legislative interventions became increasingly common after 

World War II. Hand-in-hand with these changes was the growth of knowledge 

about how groundwater behaves and how it connects with surface water sources.
15

 

In contrast with the situation today, two hundred years ago people knew little about 

finding usable quantities of groundwater. The best technique for deciding where to 

dig a well was a divining rod.
16

 When a successful well was dug, it might provide 

water for a brief period or for centuries. No one knew why, when, or under what 

circumstances a well would go dry and the idea of a body of law addressing the 

management of groundwater was unimaginable. 

In such circumstances, the creation by courts in the United States
17

 and Eng-

land
18

 of the common law of groundwater in the nineteenth century was steeped in 

ignorance. Where scientific or technological certainties were available, nineteenth-

century courts were as prepared to be guided thereby as any later common law 

judges. But hydrogeology and hydraulics were not developed enough then to offer 

certainty, and the common law concerning groundwater developed with little guid-

ance from either—as the courts and legislatures readily admitted.
19

 Perhaps the 

clearest expression of this ignorance is found in the Ohio decision of Frazier v. 

Brown:
 
 

[T]he existence, origin, movement and course of such waters, and the 

causes which govern and direct their movements, are so secret, occult and 

concealed, that an attempt to administer any set of legal rules in respect to 

them would be involved in hopeless uncertainty, and would be, therefore, 

practically impossible.
20

 

To scientists, the relationship of groundwater to surface waters is now a well-

known fact, but to lawyers and jurists “[t]he implications with respect to water 

rights in these physically interconnected sources of supply” were profound.
21

 Un-

fortunately for the future congruity of law and science, the courts in most jurisdic-

tions spoke of the early common law decisions as rules of property. The idea that 

                                                           
 14. Today, about one-third of the public water supply comes from groundwater. Kenny et al., 

supra note 7, at 16. Fifteen  states get more than half of their public supplies from groundwater. Id. at 17 

(Table 5). 
 15. Compare Oscar E. Meinzer, Outline of Ground-Water Hydrology, with Definitions (United 

States Geological Survey, Water-Supply Paper No. 494) 1923; with NATIONAL RESOURCES PLANNING 

BOARD & NATIONAL RESOURCES COMMITTEE, DEFICIENCIES IN HYDROLOGIC RESEARCH (1940); and with 
HAROLD E. THOMAS, THE CONSERVATION OF GROUND WATER: A SURVEY OF THE PRESENT GROUND-

WATER SITUATION IN THE UNITED STATES (1951).  

 16. See generally GEORGE APPLEGATE, THE COMPLETE GUIDE TO DOWSING (2002); EVON 

ZARTMAN VOGT & RAY HYMAN, WATER WITCHING USA (2000). 

 17. Greenleaf v. Francis, 35 Mass. 117 (1836).  

 18. Acton v. Blundell, 152 Eng. Rep. 1223 (Ex. Cham. 1843). 
 19. See, e.g., Ga. Code Ann. § 51-9-8 (2001) (providing that “[t]he course of a stream of water 

underground and its exact condition before its first use are so difficult of ascertainment that trespass may 

not be brought for any supposed interference with the rights of a proprietor”); Chatfield v. Wilson, 28 Vt. 
49, 54 (1856); Acton, 152 Eng. Rep. at 1228. See generally Kevin L. Patrick & Kelly E. Archer, A Compar-

ison of State Groundwater Laws, 30 TULSA L.J. 123, 125–29 (1994). 

 20. Frazier v. Brown, 12 Ohio St. 294, 311 (1861) (emphasis added). 
 21. 1 WELLS A. HUTCHINS, WATER RIGHTS LAWS IN THE NINETEEN WESTERN STATES 59 

(Harold H. Ellis & J. Peter DeBraal eds., 1972); Frank C. Foley, Water and the Laws of Nature, 5 U. KAN. 

L. REV. 492 (1957). 
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nearly all groundwater is tributary to some stream (or that streams are tributary to 

groundwater),
22

 if followed rigorously, would make chaos of existing legal re-

gimes, unsettling what was conceived of as established property rights. Courts, 

therefore, were reluctant to change the rules to bring them into conformity with 

later scientific knowledge. Yet the explosive growth of groundwater extraction, 

made possible by the high-pressure centrifugal pump, created crises in some areas 

where groundwater demand outstripped groundwater supply.
23

 Such problems 

could only result in stresses on the received groundwater law.
24

 Eventually, some 

courts and legislatures became more willing to define the relations of parties con-

cerning their interests in groundwater consistently with recognized scientific 

knowledge of hydrology and geology (“hydrogeology”). 

Because of the relatively recent emergence of groundwater as a field of scien-

tific knowledge and of large-scale economic exploitation, as well as concern over 

the unsettling of property rights, the law relating to groundwater long remained 

relatively undeveloped and exhibited considerable confusion. As Mark Goodman, 

commenting on the state of groundwater law in Arizona in 1978, summed it up, 

“[t]he history of [groundwater law] is as thrilling as ignorance, inertia, and timidity 

could have made it.”
25

 Not the least of the continuing disconnects between water 

science and water law is the continuing application, in most states, of different bod-

ies of law to surface waters and to groundwater even though they are all part of a 

single hydrologic cycle—a fact that has long been known.
26

 This approach carries 

over to groundwater itself where the rule persists that water flowing in an under-

ground stream is subject to the law applicable to surface waters, while “percolat-

ing” groundwater (water seeping through interstices in the soil or rock) is subject to 

the law applicable to groundwater.
27

 This article discusses only the law applicable 

to groundwater as so narrowly conceived, and in particular to the law allocating 

groundwater so narrowly conceived to particular users and uses. 

 

 

 

                                                           
 22. Compare Safranek v. Town of Limon, 228 P.2d 975 (Colo. 1951) (all groundwater is pre-

sumptively tributary); with Stevens v. Spring Valley Water Works & Supply Co., 247 N.Y.S.2d 503 (1964) 

(jury to decide between experts testifying on whether pumping from a well dried up a perennial stream). See 

generally Tom I. Romero, II, Uncertain Waters and Contested Lands: Excavating the Layers of Colorado’s 
Legal Past, 73 U. Colo. L. Rev. 521, 541–44 (2002); Frank J. Trelease, Conjunctive Use of Groundwater 

and Surface Water, 27 ROCKY MTN. MIN. L. INST. 1853 (1982); Charles F. Wilkinson, Western Water Law 

in Transition, 56 U. COLO. L. REV. 317, 321–22 (1985).  
 23. See, e.g., Southwest Eng’g Co. v. Ernst, 291 P. 2d 764 (Ariz. 1955). 

 24. See generally David H. Getches, The Metamorphosis of Western Water Policy: Have Feder-

al Laws and Local Decisions Eclipsed the States’ Role?, 20 STAN. ENVTL. L.J. 3 (2001). 
 25. Mark N. Goodman, Current Groundwater Law in Arizona, 1978 ARIZ. ST. L.J. 205, 224 

(1978). 

 26. See, e.g., Thomas, supra note 2, at 254. 
 27. See, e.g., Jones v. Oz-Ark-Val Poultry Co., 306 S.W.2d 111 (Ark. 1957) (riparian rights). 

See also Neal v. Hunt, 541 P.2d 559 (Ariz. 1975) (appropriative rights); North Gualala Water Co. v. State 

Water Res. Control Bd., 43 Cal. Rptr. 3d 821 (Ct. App. 2006) (appropriative rights), rev. denied; Collens v. 
New Canaan Water Co., 234 A.2d 825 (Conn. 1967) (riparian rights); Maddocks v. Giles, 728 A.2d 150 

(Me. 1999) (same); Jones v. Home Bldg. & Loan Ass’n, 114 S.E.2d 638 (N.C. 1960) (same); Huelsmann v. 

Ohio, 381 N.E.2d 950 (Ohio 1977) (same). 



2013] A PRIMER ON GROUNDWATER LAW 269 

 

II. THE ALLOCATION OF GROUNDWATER 

Groundwater law has undergone a great deal of development over the last 

century. As a result, today there are five different theories for allocating groundwa-

ter to particular users: 

 

1) Absolute dominion (also called “absolute ownership” or “the rule of 

capture”); 

2) Correlative rights; 

3) The reasonable use rule; 

4) Appropriative rights; and 

5) Regulated riparianism. 

 

In this article, I will briefly present the five theories of water law. First, how-

ever, a few words are in order regarding this nomenclature because, particularly for 

the first three terms, there is some disagreement or perhaps confusion about what is 

the proper name of the theory or the meaning of that name. In part, at least, this 

disagreement or confusion reflects the reality that groundwater law is such a recent 

development, a development that during the formative stages of the emergence of 

these theories was steeped in ignorance of what was going on underground.
28

 

The first theory, often called the absolute dominion rule,
29

 is also referred to 

as the absolute ownership rule
30

 or the rule of capture.
31

 While these terms are more 

or less interchangeable,
32

 they carry different connotations. These connotations 

could affect a court’s willingness to replace the rule as modern science and tech-

nology render it obsolete. Absolute dominion stops just short of saying it is a prop-

erty right, although just what it does say if not that is not altogether clear.
33

 Abso-

lute ownership sets the theory firmly in the camp of property rights, which serves to 

limit seriously the ability of courts or legislatures to alter the rule.
34

 The rule of 

                                                           
 28. See supra text accompanying notes 21, 22. 

 29. See, e.g., Maddocks, 728 A.2d 150; see also California v. Super. Ct., 93 Cal. Rptr. 2d 276, 
286 (Ct. App. 2000); In Re Wai’ola O Moloka’i, Inc., 83 P.3d 664, 711 (Haw. 2004); Allstate Ins. Co. v. 

Dana Corp., 759 N.E.2d 1049, 1054 (Ind. 2001); McNamara v. City of Rittman, 838 N.E.2d 640, 643 (Ohio 

2005). 
 30. See, e.g., Sw. Sand & Gravel, Inc., v. Cent. Ariz. Water Conservation. Dist., 212 P.3d 1, 6, 

10 n.8 (Ariz. Ct. App. 2008), cert. denied, 130 S. Ct. 1937 (2010); North Gualala Water Co., 43 Cal. Rptr. 

3d at 834 n.12; Cochran v. Dep’t of Agric., Div. of Water Res., 249 P.3d 434, 439 (Kan. 2011); Mich. 
Citizens for Water Conservation v. Nestlé Waters N. Am., Inc., 709 N.W.2d 174, 196–98 (Mich. Ct. App. 

2005); Citizens for Ground Water Prot. v. Porter, 275 S.W.3d 329, 349 (Mo. Ct. App. 2008); Spear T 

Ranch, Inc. v. Knaub, 691 N.W.2d 116, 121, 127 (Neb. 2005); In re Town of Nottingham, 904 A.2d 582, 
592 (N.H. 2006); McNamara 838 N.E.2d at 643; Edwards Aquifer Auth. v. Day, 369 S.W.3d 814, 827–30 

(Tex. 2012); Towns v. N. Sec. Ins. Co., 964 A.2d 1150, 1160 (Vt. 2008). 

 31. Martin v. City of Linden, 667 So.2d 732, 738 (Ala. 1995); Davis v. Agua Sierra Res., LLC, 
203 P.3d 506, 508 (Ariz. 2009); Board of City Comm’rs v. Park City Sportsmen’s Ranch, LLP, 45 P.3d 

693, 701–02 (Colo. 2002); U.S. Aviex Co. v. Travelers Ins. Co., 336 N.W.2d 838, 844 (Mich. Ct. App. 

1983); Edwards Aquifer Auth., 369 S.W.3d at 823–30. 
 32. Thus some courts have used more than one of these terms in a single opinion without con-

sidering whether they might carry different meanings. See, e.g., McNamara 838 N.E.2d at 643 (using “ab-

solute dominion” and “absolute ownersip”); Edwards Aquifer Auth., 369 S.W.3d at 823–30 (using “abso-
lute ownership” and “rule of capture”). 

 33. See infra this text accompanying notes 45–58. 

 34. See infra this text accompanying notes 50–52. 
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capture, on the other hand, indicates by its terms that the water user has no property 

in the groundwater until the water is pumped from a well, which might lead one to 

expect that courts that use this phrase would have the easiest time moving from the 

rule of capture to one of the other approaches to groundwater law.
35

 Curiously, this 

does not seem to be the case in Texas, where the courts most often use the phrase 

“rule of capture.”
36

 

The uncertainty about what to call absolute dominion is minor compared to 

the wide disagreement about the relationship between correlative rights and reason-

able use. Many courts actually call the rule of correlative rights a rule of reasonable 

use.
37

 Some commentators use correlative rights to indicate that a state applies rules 

of riparian rights (applicable to surface waters) to groundwater.
38

 This confusion 

results from a judicial tendency to treat the terms correlative rights and reasonable 

use as merely variant ways of making the same point—that water users drawing 

from a common source have interrelated rights such that each must consider the 

equal claim of others on that source.
39

 

Both correlative rights and the reasonable use rule then require a sharing of 

the groundwater resources among those who have legitimate claims upon them. A 

rule that allows the unlimited pumping of water so long as it is used on land overly-

ing the aquifer from which the water is pumped is actually a variant of the absolute 

dominion rule—absolute dominion limited by an appurtenance rule. This is the 

approach I take in this article to the use of these semantically overlapping terms. 

With that understanding it is now possible to describe the several approaches to 

groundwater law and to analyze their strengths and weaknesses. 

                                                           
 35. Davis v. Agua Sierra Res., LLC, 203 P.3d 506, 509–10 (Ariz. 2009) (holding that the reser-

vation of groundwater in a deed conveying land overlying an aquifer cannot include groundwater that has 

not yet been captured); see also Robert G. Schaffer, Davis v. Agua Sierra Resources: Bringing Some Clari-
ty to Groundwater Rights in Arizona, 1 ARIZ. J. ENVTL. L. & POL’Y 25 (2010); see generally Keith H. Hi-

rokawa, Property as Capture and Care, 74 ALB. L. REV. 175 (2011). 

 36. See Edwards Aquifer Auth., 369 S.W.3d at 838 (holding that landowners under the rule of 
capture have title to the groundwater under their land, title that is compensable if there is a taking by the 

government); see also Marvin W. Jones & Andrew Little, The Ownership of Groundwater in Texas: A 

Contrived Battle for State Control of Groundwater, 61 BAYLOR L. REV. 578 (2010); Ashlie Newman, Note, 
Edwards Aquifer Authority v. Day and the Future of Groundwater Regulation in Texas, 31 REV. OF LITIG. 

403 (2012); Deborah Clarke Trejo, Identifying and Valuing Groundwater Withdrawal Rights in the Context 

of Takings Claims—A Texas Case Study, 23 TUL. ENVTL. L.J. 409 (2010). 
 37. See, e.g., Bowles v. City of Enid, 245 P.2d 730, 732 (Okla 1952); see also Peter N. Davis, 

Eastern Water Diversion Permit Statutes: Precedents for Missouri?, 47 MO. L. REV. 429, 441 n.49 (1982). 

 38. See also RESTATEMENT (SECOND) OF TORTS § 858 (1979); Robert W. Adler, Climate 
Change and the Hegemony of State Water Law, 29 STAN. ENVTL. L.J. 1, 29 (2010); David L. Callies et al.,  

The Moon Court, Land Use, and Property: A Survey of Hawai’i Case Law 1993-2010, 33 U. HAW. L. REV. 

635, 649 (2011); Jamie Carpenter, Pre-Statutory Water Rights Claims in Utah: Uncertainty in the Admin-
istration of Water Rights, 14 U. DENV. WATER L. REV. 301, 304 (2011); Davis, supra note 37, at 441; 

Thomas A. Mitchell, The Future of Oil and Gas Conservation Jurisprudence: Past as Prologue, 49 

WASHBURN L. J. 379, 386–94 (2010); John R. Nolon, The Law of Sustainable Development: Keeping Pace, 
30 PACE L. REV. 1246, 1273–75 (2010);  G. Alan Perkins, Arkansas Water Rights: Review and Considera-

tions for Reform, 25 U. ARK. LITTLE ROCK L. REV. 123, 137–38 (2002). 

 39. See, e.g., Maddocks v. Giles, 728 A.2d 150, 153 n.5 (Me. 1999); Maerz v. United States 
Steel Corp., 323 N.W.2d 524, 527 (Mich. 1982); Spear T Ranch, Inc. v. Knaub, 691 N.W.2d 116, 128 (Neb. 

2005), further appeal on other grounds, 713 N.W.2d 489 (Neb. 2006); Woodsum v. Township of Pember-

ton, 412 A.2d 1064, 1071–72, 1076–77 (N.J. Super. Ct. Law Div. 1980), aff’d on other grounds, 427 A.2d 
615 (N.J. Super. Ct. App. Div. 1981); Ravan v. Greenville Cnty., 434 S.E.2d 296, 306–07 (S.C. 1993); 

Provo River Water Users Ass’n v. Morgan, 857 P.2d 927, 932 (Utah 1993). See also infra text accompany-

ing notes 77–89, 147–53. 
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A. Absolute Dominion 

Throughout most of human history, landowners dug wells without asking an-

yone’s permission.
40

 Even when an increasing number of states began to require a 

state permit before a landowner could drill a well, the states still did not require an 

accounting of, or payment for, water drawn from the well. A minimal fee might 

have been charged for the permit application, but that was to defray the costs of the 

permitting process and not as payment for the water. The costs that had to be borne 

by the landowner, to the extent not subsidized by the state, were the costs of drill-

ing and lining the well and the cost of operating pumps, if necessary. These in-

vestment costs were the only costs recognized. Landowners regarded the ground-

water itself as a free good from nature,
41

 a view that still prevails in many circles.
42

 

These attitudes underlie the continuing support for the absolute dominion rule. As 

we have seen, the rule initially drew support from the pervasive ignorance regard-

ing what was happening underground.
43

 

Justice John Anthony Plowman provided a clear statement of the absolute 

dominion rule in an English decision from as late as 1969, Langbrook Properties, 

Ltd. v. Surrey County Council: 

A man may abstract the water under his land which percolates in 

undefined channels to whatever extent he pleases, notwithstand-

ing that this may result in the abstraction of water percolating un-

der the land of his neighbor and, thereby, cause him injury. In 

such circumstances, the principle of sic utere tuo et alienum non 

laedas [from nuisance law: so use your own property so as not to 

injure another’s property],
44

 does not operate and the damage is 

damnum sine injuria [condemnation without injury].
45

 

Justice Plowman went onto say: 

 Moreover, since it is not actionable to cause damage by the ab-

straction of underground water, even where this is done mali-

ciously, it would seem illogical that it should be actionable if it 

were done carelessly. Where there is no duty not to injure for the 

sake of inflicting injury, there cannot, in my judgment, be a duty 

to take care not to inflict the same injury.
46

  

 

Statements such as this were once nearly universal in courts in the United 

States.
47

 Given the pervasive ignorance at the time regarding whether groundwater 

                                                           
 40. See LUDWIK A. TECLAFF, WATER LAW IN HISTORICAL PERSPECTIVE 146–47 (1985) 

 41. See id. at 192. 

 42. See, e.g., ROBERT C. REPETTO, WORLD ENOUGH AND TIME: SUCCESSFUL STRATEGIES FOR 

RESOURCE MANAGEMENT 62, 85 (1986). 

 43. See supra text accompanying notes 19, 20. 

 44. U.S. LEGAL, http://definitions.uslegal.com/s/sic-utera-tuo-ut-alienam-non-laedas/ (last visit-
ed Apr. 1, 2013). 

 45. [1969] 3 All E.R. 1424. 

 46. Id. at 1440. 
 47. See generally Corona Coal Co. v. Thomas, 101 So. 673 (Ala. 1924); Roath v. Driscoll, 20 

Conn. 533 (Conn. 1860); Saddler v. Lee, 66 Ga. 45 (Ga. 1879); Edwards v. Haeger, 54 N.E. 176 (Ill. 1899); 

New Albany & Salem R.R. v. Peterson, 14 Ind. 112 (Ind. 1860); Chase v. Silverstone, 62 Me. 175 (Me. 
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moved at all,
48

 this was perhaps the only possible answer to complaints about inter-

ference with groundwater in the nineteenth century. While some courts were will-

ing to admit that point candidly,
49

 scholars of the law as well as other judges were 

not satisfied with that answer. They searched for a doctrinal explanation for this 

rather extreme proposition. They found it in the hoary maxim of the common law 

that ownership of land extended up to the heavens and down to the inferno (cujus 

est solum, ejus est usque ad caelum et ad infernos).
50

 By the early twentieth centu-

ry, the rationale had evolved to a view that “percolating waters . . . constitute part 

and parcel of the land in which they are found, and belong absolutely to the owner 

of such land, who may deal with them as he sees fit.”
51

 These two rationales are 

related and serve to set the absolute dominion rule clearly in the mode of a property 

right—something not required if the refusal to adjudicate is based on the inability 

to determine the necessary facts rather than a recognition of ownership. These ra-

tionales led to emergence of an alternative name for the “absolute dominion rule”—

the “absolute ownership rule.”
52

 

An altogether different rationale also emerged in the nineteenth century that 

perhaps was more consistent with the reality that there simply was insufficient 

knowledge to enable a court to decide a dispute over groundwater. That rationale 

drew an analogy to the “property” in wild animals, as described by the Pennsylva-

nia Supreme Court in Westmoreland Cambria Nat. Gas Co. v. Dewitt:
53

 

Water and oil, and still more strongly gas, may be classed by 

themselves, if the analogy be not too fanciful, as minerals ferae 

naturae. In common with animals, and unlike other minerals, 

they have the power and the tendency to escape without the voli-

tion of the owner . . . . They belong to the owner of the land, and 

are part of it, so long as they are on or in it, and subject to his 

control; but when they escape, and go into other land, or come 

under another’s control, the title of the former owner is gone. 
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From this rationale, it is a short step to conclude, as with wild animals, that 

there is no real property until the water is captured, as by pumping from a well
54

—

hence the rule of capture as an alternative to the absolute dominion rule.
55

 

Despite all the absolutist rhetoric, the absolute dominion rule was seldom ap-

plied so absolutely on this side of the Atlantic.
56

 Instead of such absolutist ap-

proaches, even the earliest American case asserting the absolute dominion of the 

overlying landowner applied a malicious pumping exception to uphold liability.
57

 A 

few courts have even held that mere negligence in the exercise of one’s “absolute” 

right to pump groundwater was actionable if the negligence injured a neighbor.
58

 

The absolute dominion rule received considerable revision in the courts in the 

United States by the early twentieth century because hydrologists and engineers, 

and eventually lawyers and jurists, learned more about the nature and behavior of 

percolating groundwater. Thus Clesson Kinney, an attorney who wrote about irri-

gation, in 1894 could describe groundwater as “pass[ing] through the ground be-

neath the surface without definite channels . . . the course of which is unknown and 

unascertainable.”
59

 Only twelve years later, he would describe groundwater in very 

different terms: 

[W]aters . . . slowly percolate or infiltrate their way through the sand, 

gravel, rock, or soil, which do not then form a part of any body of water or 

the flow of any watercourse, surface or subterranean, but which may even-

tually find their way by force of gravity to some watercourse or other body 

of water, with whose waters they mingle, and thereby lose their identity as 

percolating waters.
60

 

His understanding, while still limited, was a significant advance over the view 

of groundwater as “occult,” found in court decisions only a few decades earlier
61

 

and in his own writing of barely a decade earlier. Beyond malice and neglect, the 

first real challenge to the absolute dominion rule came from municipal withdrawal 

of groundwater for resale to customers located often at great distances from the 

well-field where the water is abstracted. In cases like Forbell v. City of New York,
62

 

the court bluntly limited withdrawals under the absolute dominion of the surface 
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owner to uses located on land overlying the aquifer. Other courts introduced anoth-

er important, but rather different, limitation: a landowner withdrawing groundwater 

must have some “useful purpose of his own, though . . .  the water may be entirely 

diverted from the land to which it would otherwise naturally pass.”
63

 From deci-

sions such as this, one could conclude that the court had abandoned the absolute 

dominion rule, or perhaps one could derive the malicious limitation on the exercise 

of one’s absolute dominion—although many of the cases introducing that limitation 

are earlier than the cases requiring a useful purpose.
64

 Later in the twentieth centu-

ry, courts began to recognize liability when the pumping of groundwater could un-

reasonably interfere with the use of surface waters.
65

 

With exceptions to a landowner’s “absolute dominion” for malicious or neg-

ligent acts, for pumping without a useful purpose, or for unreasonable interference 

with surface water rights, one might conclude that a state has virtually abandoned 

the absolute dominion rule.
66

 This is not quite true. The exceptions give leeway for 

a court to prohibit unreasonable groundwater pumping, but only if the court is will-

ing to characterize the pumping as within one of these exceptions. If there is no 

intent to injure a neighbor (no malice), no negligence in the abstraction, a useful 

purpose for the abstraction, and no unreasonable interference with surface waters, 

then each landowner is free to capture as much groundwater as she can before 

someone with a more powerful pump sucks her well dry.
67

 

Today the absolute dominion rule, after nearly two centuries since its first ex-

pression in a common law decision, exists more in its absence than in any presence. 

It perhaps survives to any real degree only in Indiana, Maine, and Texas.
68

 Even in 

those jurisdictions, its reach has been limited legislatively.
69

 In Texas alone the 

courts have diligently protected their version of the rule of capture,
70

 although even 
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there the courts accept a malice or negligence exception.
71

 The Texas legislature 

has attempted to curtail the absolute rights of landowners, but its efforts have been 

limited by strong resistance in the state’s courts.
72

 Elsewhere, in jurisdictions where 

the most recent precedent (which often is very old) proclaims the absolute domin-

ion of the overlying landowner over groundwater (even in England),
73

 the doctrine 

is far weaker if it survives at all. And a large number of courts in a significant 

number of states have explicitly abandoned the absolute dominion rule.
74

 Several 

courts have so abandoned on the basis that the early decisions were not based on 

property rights but on the lack of information necessary to decide whether one 

groundwater user had injured the rights of another groundwater user.
75

 In the alter-

native, courts have displaced the absolute dominion rule as a rather straightforward 
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application of the age-old concepts of nuisance law, including sic utere tuo ut al-

ienum non laedas.
76

 

B. Correlative Rights 

American courts first introduced the phrase “correlative rights” in Minnesota 

and New Jersey early in the twentieth century.
77

 In New Jersey, the phrase was 

applied to limit the right to make massive abstractions of groundwater for mer-

chandising outside the area of recharge. In these early cases, the court seemed to 

have meant nothing more than that users drawing upon a common aquifer would 

have to share the waters on some basis of fairness—in other words, a version of 

what, in this paper, I term the reasonable use rule.
78

 The use of the phrase took a 

different turn when California, in the case of Katz v. Walkinshaw,
79

 announced that 

it was rejecting the reasonable use rule in favor of what it termed the correlative 

rights rule.
80

 The California court used the phrase “correlative rights” to mean that 

competing groundwater users must share the safe yield of the aquifer in proportion 

to their land holdings, at least when both are seeking water for irrigation.
81

 

In any ultimate sense, it matters little what the phrase “correlative rights” 

means, but the existence of such highly varied understandings of what it means 

creates confusion, to say the least. What underlies the difference between correla-

tive rights and the reasonable use rule as announced in Katz is choice between a 

strict proportional sharing among water users and a careful, albeit highly unpredict-

able, weighing of competing claims to use groundwater. Proportional sharing pro-

vides a kind of certainty to investors (even if an aquifer is overdeveloped or there is 

a sharp drop in the level of water, they will not be cut off entirely).
82

 Some, howev-

er, see proportional sharing as too mechanical to address the complexities of resolv-

ing disputes between competing groundwater users, creating a risk of undersupply-

ing water to socially more important uses.
83

 Those who favor one or the other ap-

proach perhaps seek to enhance its legitimacy by enlarging the number of states 
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that support that approach.
84

 With each side claiming that the same states support 

their view of correlative rights, they succeed only in feeding confusion about the 

terminology. When even well-informed and thoughtful water law experts disagree, 

the resulting confusion can make it difficult to know which common law rule ap-

plies in a particular jurisdiction.  

As already indicated,
85

 in this article I use “correlative rights” in the Califor-

nia sense, while referring to the balancing evaluation approach as the reasonable 

use rule. The reasonable use rule is a readily available name for the balancing ap-

proach,
86

 a name that has been widely used in other water contexts for similar bal-

ancing approaches.
87

 There is no readily available alternative to correlative rights 

for the California (proportional sharing) approach, so I use that term in this paper 

only in this narrower sense. Conceived of as a rule of proportional sharing, correla-

tive rights are also found in Nebraska and Oklahoma, and possibly in New York 

and Tennessee.
88

 The caselaw in Tennessee is simply too limited to allow certain 

conclusions in this regard, while the regulated riparian statute in New York
89

 is too 

vague to allow one to know for certain whether correlative rights—if that is the 

common law in New York—continue to predominate in that state. Even in Califor-

nia, Nebraska, and Oklahoma, several other legal regimes are applied to groundwa-

ter that serve to complicate, if not confuse, the issue of sharing in those states.
90

 

This section, however, will focus strictly on the correlative rights rules in the three 

states that most unequivocally embrace that doctrine as defined for this article. 

What the California Supreme Court had done in Katz v. Walkinshaw was ini-

tially unclear. Some California courts did not see the decision as abandoning the 

absolute dominion rule for an utterly new kind of rights for groundwater in situ.
91

 

Justice Lucien Shaw, the author of Katz, was able to reaffirm the emerging correla-

tive rights rule and to develop some of its implications in several opinions in 1908 
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and 1909.
92

 These decisions included allowing an overlying landowner who had not 

used groundwater before Katz to obtain a declaratory judgment against an appro-

priator who had put the groundwater to use before the declaratory suit, thus protect-

ing the surface landowner’s paramount right to the groundwater on his land.
93

 An-

other decision fully reaffirmed that landowners abstracting water from a common 

underground source had rights that were “coequal . . . and correlative.”
94

 Under 

these decisions, no priorities existed as between overlying landowners, and the only 

difference was determined by the relative extent of their respective surface estates. 

Some commentators and at least one California lower court at first seemed to 

think that Katz was simply a variant phrasing of the reasonable use rule.
95

 To some 

extent that confusion continues today.
96

 Yet the California cases rather clearly es-

tablish a different rule: owners of land overlying a single groundwater source have 

rights in the water in proportion to their ownership of the surface estates, at least 

when using the water to irrigate, and the first one to use the water does not acquire 

a right to more than that proportion. This approach subsequently was applied in an 

unbroken line of California decisions.
97

 

The result is very different from the true reasonable use rule in that there is no 

room for judicial adjustment of shares to reflect a judge’s appraisal of what is the 

most reasonable use of the groundwater. If a groundwater user exceeded a propor-

tionate share, other landowners could obtain a declaratory judgment to protect their 

unused but invaded interests.
98

 Absent such a declaratory action, the landowner 

risks a finding of a prescriptive right acquired by another landowner’s pumping 

from the aquifer.
99

 Without an actual injury to the complaining overlying owner, 

however, a court will not grant an injunction against the illegal use.
100

 

It is not so clear how this approach should be applied when those seeking to 

use groundwater are not seeking the water for irrigation—which is perhaps why 

these cases tended to be decided on other grounds, such as appropriation, prescrip-

tion, or pueblo rights.
101

 In Los Osos Valley Associates v. City of San Luis 
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 97. Tehachapi-Cummings Cnty. Water Dist. v. Armstrong, 122 Cal. Rptr. 918, 924–25 (Cal. Ct. 
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Obispo,
102

 the court held that the city was liable for inverse condemnation when its 

pumping of water for municipal uses caused subsidence damage to a shopping cen-

ter. This was the case regardless of whether the subsidence was foreseeable, be-

cause inverse condemnation takes place whenever a public action results in physi-

cal damage to private property unless the state acts in the proper exercise of emer-

gency police powers or if the state has an absolute right to inflict the damage.
103

 No 

user of groundwater with correlative rights has an absolute right to pump water, 

while the reasonableness of the pumping is irrelevant.
104

 Therefore, the city is liable 

without fault for the damage its activities inflicted.
105

 

Los Osos appears to clarify the nature of correlative rights, but that theory re-

ally should not be relevant to surface subsidence cases. Correlative rights provide a 

way to divide pumping rights among competing water users when there is not 

enough water to satisfy all demands. Subsidence cases do not involve the dividing 

up of limited supplies of water. Between neighboring private users of groundwater, 

courts presumably would fall back on either ordinary tort theories (strict liability 

for failure to provide support, negligence, or nuisance), or would apply something 

like the reasonable use or absolute dominion rules to resolve the controversy. Un-

less California courts hold public entities to stricter standards than a private 

groundwater user, they should have taken the same approach in Los Osos.
106

 

When applicable, correlative rights seem to provide a measure of certainty on 

which landowners can rely.
107

 In actual practice, they provide incentives for prob-

lematic behavior and create uncertainty. Owners of land overlying an aquifer can 

be expected to police rampant overpumping by other landowners only if they are 

vigilant about protecting rights in groundwater that they are not using. In a state 

like California, groundwater users have strong incentives to pump as much as pos-

sible in order to establish an appropriative right or a prescriptive right to the 

groundwater.
108

 Waste becomes a means for capturing future rents for the water 

pumped now.
109

 As a result, correlative rights can generate a “tragedy of the com-

mons,” physically limited only by the cost of abstracting groundwater.
110

 Still, one 
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should not overstress these problems. As one California court recently noted, 

“[a]fter all is said and done in the legal area, it is apparent that money is the real 

issue here: who must pay for the cost of importing water to replenish amounts tak-

en in excess of the safe yield.”
111

 This is a significant question, but it hardly poses 

an existential threat to a state—so long as water can be found in other watersheds 

available for importation. 

Perhaps only California has applied full-blown correlative rights in the sense 

of proportionate sharing, although even in California, correlative rights are mixed 

with other sorts of legal rights to use groundwater. Courts in at least fourteen other 

states have described themselves, at one time or another, as following a rule of cor-

relative rights: Arkansas, Florida, Hawaii, Maryland, Minnesota, Nebraska, New 

Hampshire, New Jersey, New York, North Carolina, Oklahoma, Tennessee, Utah, 

and Washington.
112

 Most of these states never actually applied correlative rights in 

the strict sense of a proportional sharing of groundwater among overlying land-

owners.
113

 These courts usually were not very clear about the difference between 

their notion of correlative rights and the reasonable use rule.
114

 Several courts 

claimed to follow a “combination” of the two rules.
115

 Despite the widespread use 

of the phrase “correlative rights,” in fact we find outside of California, at most, 

only limited recognition of correlative rights in the sense of proportional sharing.  

Of all of the states purportedly applying correlative rights, only Nebraska and 

Oklahoma appear to have embraced strict proportional sharing if there is not suffi-

cient groundwater to go around,
116

 though the Colorado Supreme Court has em-
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braced correlative rights in the sense of strict proportional sharing for “nontribu-

tary, non-designated” groundwater.
117

 Because the Colorado decision did not dis-

cuss whether uses are restricted to overlying land or other characteristic features of 

correlative rights, one could conclude that only Nebraska and Oklahoma, other than 

California, have actually adopted correlative rights in the strict sense. 

Nebraska’s Supreme Court unequivocally indicated in Prather v. Eisen-

mann
118

 that it would apply the rule of proportional sharing. Even in Nebraska, 

however, the application of correlative rights took a rather different turn than in 

California. Unlike California, Nebraska has never recognized pueblo rights, and the 

state’s appropriative rights statute does not apply to groundwater. Instead, the Ne-

braska Legislature enacted a preference statute for groundwater under which do-

mestic use takes priority over all other uses, defining domestic uses broadly as “all 

uses of ground water required for human needs as it relates to health, fire control 

and sanitation and shall include the use of ground water for domestic livestock as 

related to normal farm and ranch operations.”
119

 The court in Prather interpreted 

this statute as requiring, when there was insufficient groundwater available to satis-

fy all such domestic uses, that 

[e]very overlying owner [have] an equal right to a fair share of the under-

ground water for domestic purposes . . . . If the water became insufficient 

for the use of all domestic users, each domestic user would be entitled to a 

proportionate share of the water . . . regardless of priority in time . . . .
120

 

The court went on to hold that when an overlying owner using groundwater 

for domestic purposes is compelled to deepen a well to another level because of 

heavy pumping from the aquifer by another overlying owner, the owner making the 

deepening of the well necessary would have to compensate the owner whose well 

needed deepening.
121

 Some of the courts considering this question purported to be 

applying correlative rights, but their approach turned on reasonableness, not on 

proportionality. While protection of the head, pressure, or lift of a well might be 

true under the reasonable use rule,
122

 it would not be automatic.
123

 Under the rea-

sonable use rule, in contrast with correlative rights, a well owner is obliged to 

deepen the owner’s well or increase the power of the pump as long as the burden 

was only a “reasonable inconvenience.”
124

 

Thus, while the decision in Prather may well be what its author describes it as 

being “a very equitable solution [that] reimburses . . .  only for the expense they 

were forced to incur because of the action [of the overpumping overlying own-
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er],”
125

 the one found to be pumping excessively in a sense still wins because an 

injunction is denied, and the overpumper is only required to pay the cost of deepen-

ing the other overlying owners’ wells. In fact, this version of correlative rights 

seems to be limited to an injured owner’s right to compensation in a quasi-eminent 

domain proceeding for the loss of groundwater use. While there is a certain appeal 

to limiting recovery to the cost of deepening a well, determining who is causing the 

lowering of a water table is not an easy question. Everyone who pumps water (or 

draws it by artesian pressure) is causing the water table to drop. Indeed, given the 

low speed of water movement through the ground, the drop in the water table usu-

ally lags months or years behind the pumping that causes the drop, making it even 

more difficult to determine whose pumping is the most significant cause of the 

drop. Even if that were not so, in a case like this each use necessarily interferes 

with the other, and whichever use prevails necessarily destroys or impairs the oth-

er.
126

 In any event, without an award of punitive damages when the one held re-

sponsible knew the likely effect of his or her action, there is little to discourage 

excessive, even wasteful, pumping of groundwater under such a rule. Prather does 

not discourage a landowner from overpumping if that owner is more interested in 

getting the water than in the possibility of having to pay other overlying owners for 

the costs of deepening their wells. 

The full import of the Prather decision is not altogether clear. The same Ne-

braska statute also provides for a preference for agricultural uses of groundwater 

against manufacturing and industrial uses.
127

 The statute does not define “agricul-

tural uses,” apart from indicating that the term agricultural uses includes aquacul-

ture.
128

 Whether a large-scale animal feedlot is included within the class of domes-

tic uses, or within the class of agricultural uses, or within the class of industrial uses 

is not indicated, and could make a substantial difference in particular cases. Pre-

sumably, if there is not enough groundwater to satisfy all uses within a class, the 

water available would also be allocated proportionally among the several overlying 

owners. The court in Prather did not actually reach the question of allocation 

among competing users within a class—other than domestic uses—if there is not 

enough groundwater for all, and it is not clear on what the proportional allocation is 

to be based. At least for domestic uses, one might think that water should be allo-

cated in proportion to the number of people to be served, yet if livestock is included 

in the equation, then even for domestic uses, allocation in proportion to the amount 

of land owned would seem to be necessary. Otherwise an owner could increase the 

owner’s share by adding more animals—for example, by moving from a grazing 

operation to a feedlot operation. Among strictly agricultural users, any other possi-

ble basis for proportional allocation—e.g. acres planted (or capable of being plant-

ed) in particular crops, or historic usage—would seem far more complicated than 

simple allocation in proportion to the amount of land owned,
129

 and could also lead 
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to pressures to increase demand by wasteful pumping to create an enhanced history 

of use. 

Despite the importance of Prather in indicating that Nebraska follows cor-

relative rights, its preference statute actually breaks from correlative rights. A pre-

ferred use (domestic uses versus all other uses; agricultural uses versus all uses 

except domestic use) can fully displace a less preferred use without proportional 

allocation and presumably without compensation. In Spear T Ranch, Inc. v. 

Knaub,
130

 the Nebraska Supreme Court further compromised the application of 

correlative rights. While reaffirming the general rule of proportional sharing, the 

court also declared that landowners were only entitled to “a reasonable proportion” 

of the available groundwater.
131

 This statement could be considered an inelegant 

expression of the proportional sharing rule endorsed elsewhere in the opinion, ex-

cept that the court, in resolving the dispute between a surface water user and a 

groundwater user, indicated that a surface water user had a claim against the 

groundwater user if the surface water user demonstrated that the groundwater use 

was causing “unreasonable injury” to the surface water user.
132

 The court explicitly 

stated that in this context reasonableness was to be measured by weighing the equi-

ties rather than according to a rule of proportionality.
133

 Given the differences in 

use—watering a ranch versus irrigation of a farm—finding a common measure for 

proportionality might have been impossible, but the court did not discuss this prob-

lem.
134

 Whether correlative rights between competing groundwater uses can sur-

vive the application in Nebraska of the reasonable use rule to disputes between us-

ers of surface waters and groundwater users remains to be seen. 

Courts in Oklahoma ambiguously embraced correlative rights early on in the 

leading case of Canada v. City of Shawnee.
135

 In that case, the city created a large 

well field to supply municipal needs, causing wells and springs for adjoining farms 

to dry up. Oklahoma had already recognized, by statute, the ownership of a land-

owner of the water “flowing over or under [the land’s] surface but not forming a 

definite stream.”
136

 The court held that this statute did not allow a landowner to 

“exhaust the entire water supply of the community . . . for the purpose of transport-

ing and selling [the] water at a distance and off the premises”
137

 Whether this hold-

ing actually embraced the reasonable use rule or correlative rights was not clear 

because the court generally referred to both concepts in each sentence. The Okla-
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homa Groundwater Act of 1973 apparently resolved this uncertainty.
138

 The Act 

authorized the Oklahoma Water Resources Board to set a maximum annual yield 

for groundwater basins or subbasins and to allocate withdrawals from each basin 

whenever total withdrawals exceed the maximum annual yield.
139

 The statute pro-

vides that groundwater is to be allocated proportionate to the share of land held by 

each landholder
140

—a clear application of correlative rights. The allocated water 

can be used outside the groundwater basin of origin unless a moratorium is im-

posed by the Oklahoma Legislature to protect “sensitive groundwater basins”—

basins in which the aquifer has been designated as a “sole source aquifer” under the 

Safe Drinking Water Act.
141

 

What the cases applying correlative rights in California, Nebraska, and Okla-

homa have in common is that while the right to use groundwater is dependent on 

ownership of the land surface overlying a source of groundwater, the right is lim-

ited by an obligation to respect the similar rights of others owning overlying 

land.
142

 Nebraska, like California, has concluded that correlative rights thus are 

“inseparable from the land to which [the right] applies.”
143

 Clearly, groundwater 

use is not an unlimited private property right in states that apply correlative 

rights.
144

 As the Nebraska Supreme Court summarized the point, “[g]round water is 

owned by the public, and the only right held by an overlying landowner is in the 

use of the ground water.”
145

 The right of the overlying owner to use groundwater is 

a usufructuary right and not an absolute right.
146

 The property right in groundwater, 

therefore, is a right protected under the constitution as a proportional interest held 

as an appurtenance of the estate of the overlying owner, but the right cannot be 

asserted beyond that limited purpose. 
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C. The Reasonable Use Rule 

Both correlative rights and the reasonable use rule require a sharing of the 

groundwater among those who have a legitimate claim upon the resource.
147

 I have 

already written in this article about the confusion of the reasonable use rule with 

correlative rights and why I use “correlative rights” to refer to the proportionate 

sharing of groundwater.
148

 I will note here one further theory whereby courts have 

sought to distinguish the reasonable use theory from correlative rights apart from 

proportional sharing. 

Several courts have sought to distinguish correlative rights from the reasona-

ble use rule by conceiving of correlative rights as requiring a reasonable sharing 

among competing users of groundwater, not necessarily a rule of proportional shar-

ing, regardless of where the water is used, while conceiving of the reasonable use 

rule as allowing unlimited pumping by competing users so long as the water is used 

on the overlying land.
149

 This distinction does not work because courts adhering to 

correlative rights in the proportional sharing sense have also limited uses to the 

overlying land.
150

 Furthermore, even courts that do not limit the term correlative 

rights to proportional sharing often limit use under correlative rights to the overly-

ing land.
151

 A contrasting view is that the reasonable use rule, properly understood, 

requires balancing the social utility of competing uses against each other rather than 

the proportional sharing of correlative rights.
152

 A rule that allows the unlimited 

pumping of water so long as it is used on land overlying the aquifer from which the 

water is pumped should be seen as a variant form of the absolute dominion rule—
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Nestlé Waters N. Am., Inc., 709 N.W.2d 174, 198 (Mich. Ct. App. 2005), rev’d on other grounds, 737 

N.W.2d 447 (Mich. 2007); Spear T Ranch, 691 N.W.2d at 128; see also Davis, supra note 37, at 441; 

Heather Elliott, Alabama’s Water Crisis, 63 ALA. L. REV. 383, 392–93 (2012); Ellen Kohler, Ripples in the 
Water: Judicial, Executive, and Legislative Developments Impacting Water Management in Michigan, 53 

WAYNE L. REV. 1, 8, 13 (2007); Daniel F. McLawhorn, Where Will You Go When the Well Runs Dry? 

Local Government Ownership and Water Allocation in North Carolina, 32 CAMPBELL L. REV. 51, 58–59 
(2009); R. Timothy Weston, Harmonizing Management of Groundwater and Surface Water Use Under 

Eastern Water Law Regimes, 11 U. DENV. WATER L. REV. 239, 250–51 (2008); Sandra Zellmer, Floods, 

Famines, or Feasts: Too Much, Too Little, or Just Right, 24 NAT. RES. & ENVT. 20, 22 (Winter 2010). 
 150. Hudson v. Dailey, 105 P. 748, 753 (Cal. 1909); Montecito Valley Water Co. v. City of Santa 

Barbara, 77 P. 1113, 1114–15 (Cal. 1904); Sorensen v. Lower Niobrara Nat. Res. Dist., 376 N.W.2d 539, 

547–48 (Neb. 1985). 
 151. In re Water Use Permit Applications, 9 P.3d 409, 490 (Haw. 2000); Erickson v. Crookston 

Waterworks, Power & Light Co., 117 N.W. 435, 441 (Minn. 1908); Meeker v. City of East Orange, 74 A. 

379, 385 (N.J. 1909); Forbell v. City of New York, 58 N.E. 644, 645–46 (N.Y. 1900); see also Lingo v. 
City of Jacksonville , 522 S.W.2d 403, 405 (Ark. 1975) (dictum) (criticizing the correlative rights doctrine 

for limiting uses to the overlying land, but then declaring that such a restriction did not apply for the Arkan-

sas version of the correlative rights doctrine); Glover v. Utah Oil Ref. Co., 218 P. 955, 957 (Utah 1923). 
 152. See, e.g., Spear T Ranch, Inc. v. Knaub 691 N.W.2d 116, 129–31 (Neb. 2005), further ap-

peal on other grounds, 713 N.W.2d 489 (Neb. 2006) (describing this approach as the “Restatement” ap-

proach). 
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absolute ownership limited by an appurtenance rule.
153

 In this article, I use the term 

“reasonable use rule” to indicate that a court will allocate groundwater on the basis 

of the reasonableness of the competing uses, relegating rules allowing unlimited 

pumping, even if limited by appurtenance requirements, to the “absolute dominion” 

rule and rules of proportionate sharing to “correlative rights.”  

New Hampshire was the first jurisdiction to reject the absolute dominion rule 

for groundwater, all the way back in 1854 in Bassett v. Salisbury Manufacturing 

Co.
154

 This was not long after courts had adopted absolute dominion as the com-

mon law in England and in several American states.
155

 The New Hampshire Su-

preme Court case arose when a dam on the Powow River drove up the water table 

under Bassett’s land, causing it to become waterlogged.
156

 As a result, Bassett 

could no longer dig peat or grow crops on his land.
157

 The New Hampshire Su-

preme Court concluded: 

It is settled that a party may recover some damages whenever another, un-

der a claim of right, assumes to interfere in any way with his property, in a 

case where the continued exercise of such assumed right, may by time rip-

en into an easement and incumbrance (sic) on the property . . . because the 

party has no other remedy to protect himself against such encroachments 

but by a suit for damages.
158

 

Within ten years, the case was back before the state supreme court, after its 

fifth trial.
159

 Only then did the court firmly reject the absolute dominion rule
160

 and 

unanimously adopted a reasonable use rule for groundwater: 

We need not argue that some rights exist; that the owner of the land may 

make some use of the water in it; that he may do some acts that will affect 

to some extent the drainage; that a well may be dug, under some circum-

stances, although it will draw water by percolation from a water-course, 

from adjoining land, or even from the well of a neighbor . . . . [T]he sole 

ground of the qualification of the land-owner’s right in such cases, and 

that is, as in certain cases of water-courses, the similar rights of others; 

and this will of course determine the extent of the qualification, which . . . 

is the rule of reasonable use—of a reasonable exercise of one’s own right. 

The rights of each land-owner being similar, and his enjoyment dependent 

upon the action of the other land-owners, these rights must be valueless 

unless exercised with reference to each other, and are correlative. The 

maxim, “Sic utere,” &c., therefore applies, and . . . restricts each to a rea-

                                                           
 153. See Hathorn v. Natural Carbonic Gas Co., 87 N.E. 504 (N.Y. 1909); Forbell v. City of N.Y., 

58 N.E. 644, 646 (N.Y. 1900); Dellapenna, The Absolute Dominion Rule, in WATERS AND WATER RIGHTS, 
supra note 47, § 20.08. 

 154. Bassett v. Salisbury Mfg. Co., 28 N.H. 438, 444–45 (1854). 

 155. See supra text accompanying notes 40–55. 
 156. Bassett, 28 N.H. at 439–40. 

 157. Id. at 440. 

 158. Id. at 455–56. 
 159. The number of trials in Bassett is indicated in Swett v. Cutts. Swett v. Cutts, 50 N.H. 439, 

444 n.1 (1870) (reporter’s note). 

 160. Bassett v. Salisbury Mfg. Co., 43 N.H. 569, 579 (1862). 
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sonable exercise of his own right, a reasonable use of his own property, in 

view of the similar rights of others.
161

 

In short, as Justice William Bartlett stated in opening this opinion, “No land-

owner has an absolute and unqualified right to the unaltered drainage or percolation 

to or from his neighbor’s land.”
162

 The court expressly chose to apply the same rule 

to groundwater that it had already applied to surface waters, rejecting the putative 

natural flow doctrine.
163

 Within a decade, the New Hampshire Supreme Court 

would extend the same rule to diffused surface run-off, drawing upon both the rea-

sonable use rules for stream waters and groundwater.
164

 Therefore, across the 

board—including stream water, groundwater, and surface run-off—New Hamp-

shire by the 1880s had the reasonable use rule as part of the jurisdiction’s common 

law regarding disputes over all significant forms of ambulatory water.
165

 

New Hampshire’s Supreme Court knew it had done something unique, even 

acknowledging that its action was regarded by the text writers as “peculiar to the 

jurisprudence of this state.”
166

 Proudly, the court announced that “[t]he doctrines of 

reasonable necessity, reasonable care, and reasonable use prevail in this state in a 

liberal form, on a broad basis of general principle.”
167

 Not everyone fully grasped 

what this development meant, or at least how to describe it. Some commentators 

simply denied that New Hampshire, whatever its judges might claim for the juris-

diction, had different rules, insisting that for groundwater New Hampshire really 

followed the absolute dominion rule and the then-usual common enemy rule for 

surface run-off.
168

 Writers of legal encyclopedias treated the New Hampshire cases 

as subjecting the general groundwater rule of absolute dominion merely “to some 

qualifications on the ground that such right relates to the beneficial use of the wa-

ters or of the land for some purpose connected with ordinary operations of agricul-

ture, mining, domestic use, or improvements either public or private.”
169

 Even after 

it became generally accepted that New Hampshire rejected the absolute dominion 

rule, confusion continued over whether the New Hampshire rule should properly be 

consider a form of correlative rights or something else. Thus, as late as 1982, Peter 

Davis listed New Hampshire as a correlative rights state.
170

 New Hampshire’s Su-

preme Court had used the phrase “correlative rights” in a few groundwater deci-

                                                           
 161. Id. at 577. 
 162. Id. at 573. 

 163. Runnels v. Bullen, 2 N.H. 532, 537 (1823). For a modern statement that these rules are the 

same, see Anglers of the Au Sable, Inc. v. Dep’t. Envtl. Quality, 770 N.W.2d 359, 376–77 (Mich. Ct. App. 
2009), rev’d on other grounds, 793 N.W.2d 596 (Mich. 2010), reversal vacated as moot, 796 N.W.2d 240 

(Mich. 2011). 

 164. Swett v. Cutts, 50 N.H. 439, 446 (1870). 
 165. Town of Rindge v. Sargent, 9 A. 723, 723–24 (N.H. 1886). 

 166. City of Franklin v. Durgee, 51 A. 911, 913 (N.H. 1901). 

 167. Haley v. Colcord, 59 N.H. 7, 8 (1879). 
 168. As noted by John M. Shirley, New Hampshire’s official reporter: “By reference to the note 

of Judge Redfield (Am. L. Reg., January, 1872, pp. 19, 24), it will be seen that that eminent jurist endorses 

the English doctrine, and assumes and seems to think that the cases of Dr. Bassett [involving the adoption 
of the reasonable use rule for groundwater in lieu of the absolute dominion rule] and Dr. Swett [involving 

the adoption of the reasonable use rule for surface run-off in lieu of the common enemy rule], reversing the 

English rule, are in harmony with it.”  Swett v. Cutts, 50 N.H. 439, 444 n.1 (1870) (reporter’s note). 
 169. Briscoe Baldwin Clark, Waters and Watercourses § I(2), in 30 AM. & ENG. ENCYCLOPEDIA 

OF LAW. 314 (2d ed. 1905).  

 170. Davis, supra note 37, at 441 n.50. 
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sions.
171

 Generally, however, the court referred to “reasonable use” and decided the 

cases, even the ones in which it referred to correlative rights, on the basis of the 

reasonableness of the uses rather than a rule of proportional sharing (correlative 

rights, strictly speaking), eschewing hard and fast rules regarding the use of 

groundwater.
172

 

For the New Hampshire Supreme Court, property was not an “unrestricted 

dominion” as in the civil law tradition, but merely “an aggregation of qualified 

privileges, the limits of which are prescribed by the equality of rights, and the cor-

relation of rights and obligations necessary for the highest enjoyment of land by the 

entire community of proprietors.”
173

 Proprietary rights, in this view, are always 

limited, never absolute, and always to be exercised in relation to the rights of oth-

ers.
174

 Such a view enabled the court to sweep away at an early date so much of the 

law then enjoying wide acceptance in the rest of the common-law world: the natu-

ral flow doctrine for streams, the absolute dominion doctrine for groundwater, and 

the common enemy rule for surface run-off.
175

 

For a long time, New Hampshire stood alone. New Hampshire (reasonable 

use) and California (correlative rights) might worship at strange shrines, but the rest 

of the country remained soundly committed to the absolute dominion rule. And by 

the 1920s, the reasonable use rule had accrued particular definitions, limitations, 

and constraints that later critics were to claim allowed decisions with results close 

to what the absolute dominion rule itself would have provided.
176

 The states that 

first showed interest in the New Hampshire rule, when it was a new rule, were ap-

propriative rights jurisdictions or jurisdictions that were developing correlative 

rights.
177

 Courts that proclaimed their acceptance of the emerging theory of correla-

tive rights were also favorably impressed by the reasonable use rule; their approv-

ing citations to the New Hampshire decisions suggests in fact that these states were 

embracing the reasonable use rule rather than correlative rights, properly speak-

                                                           
 171. See, e.g,, Moore v. Berlin Mills Co., 67 A. 578, 580 (N.H. 1907); Dolbeer v. Suncook Wa-

terworks Co., 58 A. 504, 506 (N.H. 1904). 

 172. Ladd v. Granite State Brick Co., 37 A. 1041, 1042 (N.H. 1889) (“Whatever may be the law 
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Moore, 67 A. at 580.  

 174. Thompson, 54 N.H. at 552. 
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enact a statute for the protection of groundwater quality that requires permits for groundwater withdrawals 

of more than 57,600 gallons per day. See N.H. REV. STAT. ANN. § 485-C:21 (2013), construed in New 
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 176. See infra Part II.A. 

 177. See Bruening v. Dorr, 47 P. 290 (Colo. 1896); IDAHO CONST. Art. XV; Idaho Rev. Code 

§ 3242 (1908), now found at IDAHO CODE ANN. § 42-226 (2000). Colorado today still recognizes a right to 
a “reasonable pump lift” for groundwater appropriators. See Upper Black Squirrel Creek Ground Water 

Mgmt. Dist. v. Goss, 993 P.2d 1177, 1189 (Colo. 2000); Meridian Ranch Metropolitan Dist. v. Colorado 

Ground Water Comm’n, 240 P.3d 382, 388-89 (Colo. App. 2009), cert. denied. 
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ing.
178

 California, which ultimately developed the most complete form of correla-

tive rights, initially adopted the reasonable use rule in the first opinion in Katz v. 

Walkinshaw,
179

 only to turn away on a rehearing to adopt its version of correlative 

rights.
180

 Other jurisdictions, the so-called eastern correlative rights states, were 

favorably impressed, as well, citing the reasonable use rule as authority for their 

decisions.
181

 If one counts the decisions that some classify as applying correlative 

rights but in which the rule of allocation was the reasonableness of the use rather 

than proportionate sharing, at least seven states other than New Hampshire had 

adopted the reasonable use rule by 1920.
182

 

During the 1920s, at least two more states adopted some variation of the rea-

sonable use rule.
183

 By 1934, a new legal encyclopedia indicated that the reasonable 

use rule was the normal law for groundwater—a rather remarkable transformation 

of the understanding of the law in less than twenty years.
184

 By then, many judges 

had adopted the phrase “American rule” as a common shorthand expression for the 

reasonable use rule, a practice that continues to this day even as the number of 

states following the reasonable use rule is in decline.
185

 Over the next several dec-

ades, additional courts adopted the reasonable use rule,
186

 coming close to making 

it truly the “American rule.” 

                                                           
 178. Stillwater Water Co. v. Farmer, 93 N.W. 907, 909 (Minn. 1904); Meeker v. City of East Or-
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218 P. 955, 956 (Utah 1923). 

 184. 67 CORPUS JURIS, Waters § 255, at 838 (1934). 

 185. See Adams v. Lang, 553 So. 2d 89, 91 (Ala. 1989); Jarvis v. State Land Dep’t, 479 P.2d 169, 
172 (Ariz. 1970); Jones v. Oz-Ark-Val Poultry Co., 306 S.W.2d 111, 114–15 (Ark. 1957); FMC Corp. v. 

Plaisted & Cos., 72 Cal. Rptr. 2d 467, 513 (Cal. Ct. App. 1998), rev. denied; City of Valparaiso v. Defler, 

694 N.E.2d 1177, 1179–80 (Ind. Ct. App. 1998); McDowell v. Rural Water Dist. No. 2, 282 N.W.2d 594, 
596 (Neb. 1979); Woodsum v. Township of Pemberton, 412 A.2d 1064, 1070–71 (N.J. Super. Ct. Law Div. 

1980), aff’d on other grounds, 427 A.2d 615 (N.J. Super. Ct. App. Div. 1981); Bowles v. City of Enid, 245 

P.2d 730, 732 (Okla. 1950); see also Peter N. Davis, Federal and State Water Quality Regulation and Law 
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306 S.W.2d 111, 115 (Ark. 1957); Higday v. Nickolaus, 469 S.W.2d 859, 865–70 (Mo. Ct. App. 1971), 
transfer denied; Cline v. Am. Aggregates Corp., 474 N.E.2d 324, 326–27 (Ohio 1984); Rothrauff v. Sink-

ing Spring Water Co., 14 A.2d 87, 90 (Pa. 1940); Wood v. Picillo, 443 A.2d 1244, 1249 (R.I. 1982); State 
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Adopting the reasonable use rule in place of the absolute dominion rule re-

flected a growing confidence that more knowledge was available regarding 

groundwater than when the absolute dominion rule developed, a confidence that 

was greater than was the actual situation in the late nineteenth and early twentieth 

centuries. As David Getches wrote even in 1990, “practical difficulties in knowing 

about [groundwater], let alone controlling it” are real barriers to action: “even with 

the benefit of modern science, there are complexities that press the limits of availa-

ble technology.”
187

 True, in the twentieth-first century, far more is possible than 

anyone in the late nineteenth century or, indeed, through most of the twentieth cen-

tury would have thought scientifically possible. Modern hydrogeology can now 

provide the necessary knowledge for assessing hydrogeological characteristics, 

including all the major geologic and hydrologic factors affecting groundwater loca-

tion and movement within the mapped unit.
188

 The problem today is not so much 

lack of the tools to recover the desired information, but rather the expense, both in 

money and in time, to obtain it. Consider the case of City of Los Angeles v. City of 

San Fernando,
189

 in which the trial was delayed ten years to allow research to de-

termine the facts regarding the groundwater basins subject to the dispute, yet by the 

time the case reached the California Supreme Court, after a lengthy trial and inter-

mediate appeal, the data was already ten years old.
190

 Today, then, we have the 

means for obtaining sufficient information about groundwater to allocate ground-

water among competing uses—if we are willing to bear the expense. If the enor-

mously greater knowledge about water generally, and groundwater in particular, 

still causes doubts and delays today, one may wonder at the confident optimism 

with which those late nineteenth-century judges adopted the reasonable use rule. 

Whether initially justified or not, however, the reasonable use rule was to be 

the vehicle that eventually ousted the absolute dominion rule in most of the United 

States and to modify that rule profoundly where the reasonable use rule did not oust 

the absolute dominion rule completely. Today, the reasonable use rule is embedded 

in the Restatement (Second) of Torts.
191

 From a high of about twenty-six states 

(counting those that stated they followed correlative rights but determining them 

according to a reasonableness balancing process), today the reasonable use rule 

continues to be applied in about ten states—although the answer is not entirely cer-

tain in some of these states.
192

 In several states, the legislature or the courts have 

                                                                                                                                       
N.W.2d 116, 131–33 (Neb. 2005) (adopting the reasonable use rule for disputes between users of surface 

waters and users of groundwater), further appeal on other grounds, 713 N.W.2d 489 (Neb. 2006). 
 187. David H. Getches, Groundwater Quality Protection: Setting a National Goal for State and 

Federal Programs, 65 CHI.-KENT L. REV. 387, 390 (1990). 

 188. See, e.g., Rosato v. 2550 Corp., 894 N.Y.S.2d 513, 515 (N.Y. App. Div. 2010) (describing 
the information before the court as arguably providing “a reasonable degree of hydrogeological certitude,” 

but ordering a trial to determine whether that information was accurate); see generally Joseph W. Dellapen-

na, The Physical and Social Bases on Quantitative Groundwater Law, in 2 WATERS AND WATER RIGHTS, 
supra, note 47, §§ 18.01 to 18.05; Luke W. Harris & Christopher J. Sanchez, Considerations for Analyzing 

Colorado Ground Water: A Technical Perspective, 15 U. DENV. WATER L. REV. 105 (2011). 

 189. 537 P.2d 1250 (Cal. Ct. App. 1975). 
 190. Id. at 1310. 

 191. RESTATEMENT (SECOND) OF TORTS, supra note 38, § 858. 

 192. Alabama, Michigan, Missouri, New York, Ohio, Pennsylvania, Rhode Island, Tennessee, 
West Virginia, and Wisconsin. Some contend that New York and Tennessee follow correlative rights rather 

than reasonable use. See the text of supra at notes 88–90. Alabama and New York have regulated riparian 

statutes with limited application to groundwater. 
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replaced the reasonable use rule with appropriative rights,
193

 and at least one state 

even went to correlative rights from the reasonable use rule.
194

 In nine formerly 

reasonable use states, the legislature enacted a regulated riparian statute in large 

measure that draws upon the reasonable use rule.
195

 In the regulated riparian states, 

furthermore, the reasonable use rule remains the residual rule for disputes that, for 

one reason or another, cannot be resolved by the application of the regulated ripari-

an system. 

The intent—expressed explicitly in the New Hampshire cases,
196

 only implic-

itly in many cases in other states, but ultimately explicitly in the Restatement (Se-

cond) of Torts
197

—created considerable confusion regarding just what the reasona-

ble use rule for groundwater really means and how it operates. These problems 

largely derived from the difficulty in obtaining the knowledge necessary to decide 

whether one use of groundwater was interfering with another, let alone which use 

might be most socially valuable. Yet drawing from the premise that the reasonable 

use rule for groundwater is to operate largely according to the same principles as 

the reasonable use rule for surface waters, one can deduce how to apply the reason-

able use rule correctly to groundwater.
198

 Thus, analogously to the rule for surface 

waters,
199

 the only lawful uses of groundwater under the reasonable use rule are on 

land overlying the aquifer from which the water is taken.
200

 The limitation of use to 

the overlying land did not altogether prohibit the use of groundwater off the overly-

ing land, but it did mean that in any dispute involving one using groundwater on 

overlying land and another using the groundwater off the overlying land, the one 

using the water on the overlying land would always win, virtually without regard to 

                                                           
 193. See infra Part II.D. 
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WATER RIGHTS, supra note 47, § 7.02(a)(1). 
 200. See Brady v. Abbott Labs., 433 F.3d 679 (9th Cir. 2005), cert.denied, 549 U.S. 886 (2006); 
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Ct. App. 2005), rev’d on other grounds, 737 N.W.2d 447 (Mich. 2007); Erickson v. Crookston Water-
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the equities as between the uses or the users.
201

 When there is not enough water to 

satisfy all the uses on overlying land, the test for reasonableness is a relational one 

rather than an abstract test of reasonableness.
202

 A few words are in order regarding 

the concept of reasonableness. 

Some courts and commentators describe the reasonable use rule as serving 

only to limit the use of groundwater to land overlying the aquifer or other under-

ground source.
203

 By this view, so long as a use is not wasteful, each overlying 

landowner can make virtually unlimited use of the groundwater on the overlying 

land regardless of the impact on other lawful groundwater users.
204

 This view could 

be seen as evaluating the reasonableness of a use of groundwater in the abstract. 

Another possible understanding of abstract reasonableness would be to determine 

whether a particular use is reasonable at any time, regardless of the particular cir-

cumstances of the instant case.
205

 Such abstract approaches to reasonableness have 

rarely been applied to surface waters.
206

 Given the professed intention to apply the 

same rule to groundwater as to surface waters, there is no reason to consider that 

reasonableness for groundwater should be applied abstractly either. 

In particular, there is little legal authority for reading the reasonable use rule 

as allowing unlimited pumping if the groundwater is used on the overlying land and 

without regard to the impact on other groundwater users. Many of the judicial 

statements expressing this view are dicta in disputes involving uses of the overlying 

land or the malicious waste of water.
207

 In other cases,
208

 the statements follow or 

precede statements indicating that the use must be “reasonable” without explana-

tion; in context, many of these purported precedents actually support a more nu-

anced reading of the rule. The New Hampshire decisions, the origin of the rule, 

clearly required determination of what was reasonable by a relational rather than an 

abstract test.
209

 Other courts—even in these early years—referred to “reasonable” 

as a relative term, requiring the comparison of the competing interests.
210

 Many 

                                                           
 201. See, e.g., Higday v. Nickolaus, 469 S.W.2d 859, 866 (Mo. 1971), transfer denied. 

 202. See also Dellapenna, The Right to Consume Water under “Pure” Riparian Rights, in 

WATERS AND WATER RIGHTS, supra note 47, §§ 7.03(d)(2)–7.03(e). 
 203. See, e.g., Barclay v. Abraham, 96 N.W. 1080, 1084 (Iowa 1903); Michigan Citizens for Wa-

ter Conserv. v. Nestlé Waters N. Am., Inc., 709 N.W.2d 174, 198 (Mich. Ct. App. 2005), rev’d on other 

grounds, 737 N.W.2d 447 (Mich. 2007); Spear T Ranch, Inc. v. Knaub, 691 N.W.2d 116, 128, 131 (Neb. 
2005), further appeal on other grounds, 713 N.W.2d 489 (Neb. 2006); DAVID H. GETCHES, WATER LAW IN 

A NUTSHELL 254 (2d ed. 1990); Weston, supra note 149, at 327. 

 204. Weston, supra note 149, at 327. 
 205. See, e.g., Joslin v. Marin Municipal Water Dist., 429 P.2d 889 (Cal. 1967) (holding that the 

use of a small river to transport gravel to one’s land is not a reasonable use without balancing costs against 

benefits). 
 206. See Dellapenna, The Right to Consume Water under “Pure” Riparian Rights, in WATERS 

AND WATER RIGHTS, supra note 47, § 7.02(d)(1). 

 207. See, e.g., Tracy v. City of Mt. Pleasant, 146 N.W. 78, 82 (Iowa 1914) (use of the overlying 
land); Barclay v. Abraham, 96 N.W. 1080, 1082-84 (Iowa 1903) (malicious waste). 

 208. See, e.g., Eley v. Twin State Gas and Elec. Co., 117 A. 817, 819 (N.H. 1922) (stating that the 

use of water must be “reasonable” without explaining the term). 
 209. Moore v. Berlin Mills Co., 67 A. 578, 580 (N.H. 1907); Dolbeer v. Suncook Waterworks 

Co., 58 A. 504, 506 (N.H. 1904); Gillis v. Chase, 31 A. 18 (N.H. 1892); Ladd v. Granite State Brick Co., 37 

A. 1041, 1042 (N.H. 1889). 
 210. Minnesota Loan & Trust Co. v. St. Anthony Falls Water-Power Co., 85 N.W. 520, 523 

(Minn. 1901); Gulf Pipe Line Co. v. Thomason, 299 S.W. 532, 533 (Tex. Ct. Civ. App. 1927); see also 

Ohio Oil Co. v. Westfall, 88 N.E. 354, 355 (Ind. Ct. App. 1909) (a question of fact for the jury). 
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courts in other states cited the initial New Hampshire cases as the source of their 

new rule without ever indicating that they intended anything other than what the 

rule meant in New Hampshire.
211

 If courts were attempting to create two different 

rules, why wouldn’t the jurists use two different labels for the rules, or at least indi-

cate that they meant something different from what New Hampshire meant when it 

used the phrase “reasonable use”? Not only is there no such indication in any of the 

decisions, but no one has ever suggested why courts would want to develop two 

different versions of the reasonable use rule for groundwater. 

The law in some states regarding the reasonable use rule and its meaning was 

far less clear than in New Hampshire.
212

 For example, several decisions by the Io-

wa Supreme Court seemed to establish an absolutist or abstract reading of the rea-

sonable use rule as applied to groundwater, indicating that a landowner in making a 

reasonable use of the groundwater could exhaust the aquifer without liability to 

neighboring landowners.
213

 But in each, the court indicated that such exhaustion 

must be “reasonable,” without defining precisely what that term means or how the 

court would go about determining whether a use was reasonable.
214

 In one case 

involving an apparently malicious dewatering of an aquifer, the Iowa Supreme 

Court did enjoin the pumping of the water, but the defendant was making no use of 

the water at all in that case.
215

 The Iowa court did not resolve these uncertainties in 

any of its later decisions.
216

 Indeed, when the court decided that it would find “mal-

ice in law” from simple negligent injury of one groundwater user by another, it 

seems to have reverted back to the idea of a relational test for reasonableness.
217

 

The court in the same case declared that all that was called for was “neighborli-

ness.”
218

 Uncertainties about the meaning of the reasonable use rule in Iowa only 

disappeared when the Iowa Legislature enacted a regulated riparian statute that 

encompassed groundwater as well as surface waters, rendering disputes over the 

meaning of the reasonable use rule for groundwater largely irrelevant.
219

 

The caselaw in other states adhering to the reasonable use rule is similarly in-

determinate. In most of the decisions, the courts have merely indicated that the use 

of groundwater must be “reasonable,” “rightful,” “ordinary,” or “legitimate,” with-

                                                           
 211. See, e.g., Cason v. Florida Power Co., 76 So. 535, 53738 (Fla. 1917); Gagnon v. French 

Lick Springs Hotel Co., 72 N.E. 849, 852 (Ind. 1904); Barclay v. Abraham, 96 N.W. 1080, 1083 (Iowa 

1903); Chase v. Silverstone, 62 Me. 175 (1873); Peck v. Clark, 8 N.E. 335, 337 (Mass. 1886); Schenk v. 
City of Ann Arbor, 163 N.W. 109, 114 (Mich. 1917); Erickson v. Crookston Waterworks, 111 N.W. 391, 

393 (Minn. 1907), further appeal on other grounds, 117 N.W. 435 (Mich. 1907); Springfield Water Works 

Co. v. Jenkins, 62 Mo. App. 74, 74 (1895); Meeker v. City of East Orange, 74 A. 379, 380 (N.J. Ct. App. 
1909); Houston & Tex. Cent. R.R. v. East, 81 S.W. 279, 280 (Tex. 1904). 

 212. See, e.g., Willis v. City of Perry, 60 N.W. 727, 730 (Iowa 1894); Hougan v. Milwaukee & 

St. Paul Ry., 35 Iowa 558, 55960 (1872).  

 213. See Willis, 60 N.W. at 730; Hougan, 35 Iowa at 55960. 

 214. Id.  

 215. Barclay v. Abraham, 96 N.W. 1080 1083–84 (Iowa 1903). 
 216. See DeBok v. Doak, 176 N.W. 631, 634 (Iowa 1920) (finding “malice in law” found from 

simple negligence); Tracy v. City of Mt. Pleasant, 146 N.W. 78, 82 (Iowa 1914) (barring use off the overly-

ing land). 
 217. See DeBok, 176 N.W. at 634. 

 218. Id. at 634–35. 

 219. IOWA CODE §§ 455B.264(1), 455B.268(1)(a) (2012). 
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out defining how one determines whether this test is met.
220

 Only in a few decisions 

involving use off of the overlying land or use that is clearly malicious or wasteful 

did courts speak in absolutist terms.
221

 Generally nothing in the caselaw suggests 

that the dicta in the latter cases are to displace the holdings in the other decisions—

assuming that the “absolutist” cases were decided later, which is not always the 

case. Yet before 1971 (when the tentative draft of the relevant section of the Re-

statement (Second) came out), only a few courts were explicit that the reasonable 

use rule for groundwater requires a reasonable balance between the competing in-

terests.
222

 

The embrace of a relational (balancing) test for reasonableness for groundwa-

ter in the Restatement (Second) led some commentators to conclude that it repre-

sented a new rule (the so-called “Restatement rule”) instead of having restated the 

reasonable use rule (or, as some would have it, correlative rights).
223

 If one reads 

the earlier reported cases with a mindset that “reasonableness” or similar terms 

must be read in abstract or absolutist terms, one can interpret this language as set-

ting forth an abstract or absolutist version of the reasonable use theory. Many 

commentators have done so.
224

 But why would anyone assume that courts, in 

speaking of “reasonable use” for groundwater, meant something radically different 

from what they meant in using the same phrase regarding riparian rights or would 

                                                           
 220. See, e.g., Sloss-Sheffield Steel Co. v. Wilkes, 165 So. 764, 769 (Ala. 1936) (“reasonable and 

beneficial use”; “natural and legitimate use”), aff’d on other grounds on subsequent appeal, 181 So. 276 

(Ala. 1938); Bristor v. Cheatham, 255 P.2d 173, 17879 (Ariz. 1953) (“reasonable use”); United Fuel Gas 

Co. v. Sawyers, 259 S.W.2d 466, 468 (Ky. 1953) (“a legitimate and not unreasonable use”); Cincinnati, 
N.O. & T. P. Ry. v. Gillispie, 113 S.W. 89, 90 (Ky. 1908) (denying recovery of damages to groundwater if 

the damage could be “by the exercise of ordinary care”); Bernard v. City of St. Louis, 189 N.W. 891, 892–

93 (Mich. 1922) (“reasonable use”); Schenk v. City of Ann Arbor, 163 N.W. 109, 11112 (Mich. 1917) (“a 
qualified right”); Bayer v. Nello L. Teer Co., 124 S.E.2d 552, 556 (N.C. 1962) (“reasonable and beneficial 

use”); Township of Hatfield v. Lansdale Mun. Auth., 168 A.2d 333, 334 (Pa. 1961) (“reasonable user”); 

Rothrauff v. Sinking Spring Water Co., 14 A.2d 87, 90 (Pa. 1940) (“reasonable use”); Wheatley v. Baugh, 

25 Pa. 528, 535 (1855) (“fair enjoyment”); Evans v. City of Seattle, 47 P.2d 984, 98788 (Wash. 1935) 

(“reasonable use”); Patrick v. Smith, 134 P. 1076, 1079 (Wash. 1913) (“use . . . in a reasonable manner and 

to a reasonable extent”); Crook v. Hewitt, 31 P. 28, 29–30 (Wash. 1892) (“the reasonableness of the use is a 
question of fact to be passed upon by the court or jury”); Drummond v. White Oak Fuel Co., 140 S.E. 57, 

60 (W. Va. 1927) (“for domestic and ordinary purposes”); Pence v. Carney, 52 S.E. 702, 706 (W. Va. 1905) 

(“Such reasonable and beneficial use . . . for any purpose for which the owner . . . might legitimately use 
and enjoy his land.”).  

 221. See, e.g., Rogers v. Bond Bros., 130 S.W.2d 22, 24 (Ky. 1939); Schenk, 163 N.W. at 

11415; Nello L. Teer Co., 124 S.E.2d at 559; Township of Hatfield, 168 A.2d at 334; Rothrauff, 14 A.2d 

at90; Lybe’s Appeal, 106 Pa. 626, 63031 (1884). 

 222. See Bristor v. Cheatham, 255 P.2d 173, 179–80 (Ariz. 1953); Jones v. Oz-Ark-Val Poultry 

Co., 306 S.W.2d 111, 115 (Ark. 1957); Higday v. Nickolaus, 469 S.W.2d 859, 866 (Mo. 1971), transfer 
denied; Ladd v. Granite State Brick Co., 37 A. 1041, 1041 (N.H. 1889); Town of Rindge v. Sargent, 9 A. 

723, 723–24 (N.H. 1887); Associated Contractors Stone Co. v. Pewee Valley Sanitarium & Hosp., 376 

S.W.2d 316, 318–19 (Ky. 1964); Louisville Ref. Co. v. Mudd, 339 S.W.2d 181, 185–87 (Ky. 1960); 
Wheatley v. Baugh, 25 Pa. 528, 535 (1855). 

 223. See, e.g., DAVID H. GETCHES, WATER LAW IN A NUTSHELL 256 (3d ed. 1997); A. Dan Tar-

lock & Stuart L. Deutsch, Foreword to a Symposium on Prevention of Groundwater Contamination in the 
Great Lakes Region, 65 CHI-KENT L. REV. 345, 354 (1990). 

 224. See, e.g., Jean A. Bowman & Gary R. Clark, Transitions in Midwestern Ground Water Law, 

25 WATER RESOURCES BULL. 413, 416–18 (1989); Tarlock & Deutsch, supra note 223, at 354. 
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come to mean regarding diffused surface waters, not to mention nuisance cases 

from which all of the reasonable use decisions ultimately derive?
225

 

The most likely reason for the apparent confusion about the meaning of the 

reasonable use rule for groundwater is that the early courts focused their discussion, 

limited as it was, solely on the actions of the defendant without much, if any, atten-

tion to the impact on the plaintiff. They did this because they were unable to deter-

mine what was happening beneath the ground, in stark contrast to the ease of de-

termining what was happening to waters on the surface. Today that problem can be 

overcome if one is willing to expend the necessary time and money. Why then does 

the abstract or absolutist theory of the reasonable use rule persist? Perhaps the an-

swer lies in the few commentators who clearly and explicitly espoused the abstract 

view of reasonableness for groundwater because of their distaste for the uncertain-

ties inherent in the relativist version of reasonable use—an attitude that is even 

clearer in attempts to render the test of reasonableness as an abstract test for ripari-

an rights despite the clear and explicit language in such cases to the contrary.
226

 

Courts applying reasonable use to riparian rights usually have said little that is 

clear about how to balance the relevant interests in order to decide the case.
227

 Of-

ten the courts do little other than list the factors to be considered without indicating 

how these factors are to be weighed to allow a conclusion on the relative reasona-

bleness of the activities in question.
228

 Given the inability of the plaintiff in many 

of the groundwater cases to present evidence that another’s use is actually interfer-

ing with the plaintiff’s use, it’s hardly surprising that courts have not said much at 

all about any balancing process they might envision in referring to the reasonable 

use theory for groundwater. At most, they have said that the question of reasona-

bleness is “for the jury” without any attempt to spell out what the jury is to consider 

or how it is supposed to decide the question.
229

 Such silence allows the possibility 

that courts are not engaged in, nor interested in, any sort of balancing process. A 

better reading is that the difficulty of obtaining the necessary information for 

groundwater left courts not uninterested in balancing, but rather reluctant to enjoin 

an activity when a complaining neighbor could not prove the unreasonableness of 

                                                           
 225. Anna di Robilant, Abuse of Rights: The Continental Drug and the Common Law, 61 

HASTINGS L.J. 687, 696–710 (2010). 
 226. See, e.g., Bowman & Clark, supra note 224, at 416–18; Frank J. Trelease, The Model Water 

Code, the Wise Administrator and the Goddam Bureaucrat, 14 NAT. RESOURCES J. 207 (1974). See gener-
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 227. See, e.g., Harris v. Brooks, 283 S.W.2d 129, 135–36 (Ark. 1955). 
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 229. Carlson v. State, 598 P.2d 969, 974 (Alaska 1979); Moore v. Berlin Mills Co., 67 A. 578, 
580 (N.H. 1907); Vill. of Brady Lake v. City of Kent, 773 N.E.2d 1073, 1079 (Ohio Ct. App. 2002); Collins 
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the offending activity,
230

 or that courts were relying on intuition in their balancing 

even more than they certainly did in balancing for surface water disputes.
231

 

One of the few cases in which a court expressed the abstract or absolutist ver-

sion of the reasonable use rule directly and clearly as the correct interpretation of 

that rule was State v. Michels Pipeline Const., Inc.,
232

 decided by the Wisconsin 

Supreme Court in 1974. Yet even in Michels the court chose not to follow the rule 

it had articulated and instead embraced the tentative draft of the American Law 

Institute’s Restatement (Second) of Torts.
233

 After Michels, the Restatement (Se-

cond) (which was completed in 1977) began to have a significant impact in moving 

courts in the direction both of adopting the reasonable use rule and into making 

clear that this required a balancing of interests rather than an abstract decision.
234

 

More recently, Ohio and Vermont have enacted the reasonable use rule for 

groundwater, clearly indicating that the application of the rule requires a balancing 

or relational test.
235

 

Both statutes include a fairly standard list of relevant factors to be consid-

ered.
236

 The Ohio statute, following the Restatement (Second), provides that tem-

poral priority is to be considered in determining reasonableness, but does not indi-

cate how this factor is to weigh against the other variables that help to determine 

reasonableness.
237

 Vermont, in contrast, explicitly incorporates consideration of 

environmental concerns in deciding whether a particular use is reasonable.
238

 And 

while Vermont also mandates consideration of existing values in “land, invest-

ments, enterprises, and productive uses,” it pointedly omitted reference to existing 

                                                           
 230. See, e.g., Stocks v. CFW Constr. Co., 472 So. 2d 1044, 1045 (Ala. 1985) (not a water dis-

pute, but characterizing a leading Alabama groundwater case [Henderson v. Wade Sand & Gravel Case, 

388 So. 2d 900 (Ala. 1980)] as involving only a question of the burden of proof); Spear T Ranch, Inc. v. 

Knaub, 691 N.W.2d 116, 128–131 (Neb. 2005) (rejecting as insufficient to state a cause of action allega-
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489, 490 (Neb. 2006).  
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determination of reasonableness). 

 232. State v. Michels Pipeline Const., Inc., 217 N.W.2d 339, 349 (Wis. 1974). 
 233. Id. at 350. 

 234. Henderson v. Wade Sand & Gravel Co., 388 So. 2d 900 (Ala. 1980) (curiously referring to 

§ 857, rather than § 858); Maerz v. U.S. Steel Corp., 323 N.W.2d 524, 530 (Mich. Ct. App. 1982) (describ-
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T Ranch, Inc. v. Knaub, 691 N.W.2d 116, 131–33 (Neb. 2005) (applying a balancing test for a dispute 
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2006); Woodsum v. Twp. of Pemberton, 412 A.2d 1064, 1072 (N.J. Super. Ct. 1980) (describing the ‘Re-
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(N.J. App. Div. 1981); Cline v. Am. Aggregates Corp., 474 N.E.2d 324, 327 (Ohio 1984); Hughes v. Emer-
ald Mines Corp., 450 A.2d 1, 7 (Pa. Super. Ct. 1983) (reaching the same result through application of 

RESTATEMENT (SECOND) of Torts § 829 on nuisance). See generally Aiken, supra note 82, at 579–85, 591–

95. 
 235. OHIO REV. CODE ANN. § 1521.17 (LexisNexis 2012) (applying to surface waters as well as 

to groundwater); VT. STAT. ANN. tit. 10, § 1410 (2010) (same); see also VT. STAT. ANN. tit. 24, § 4347(5) 

(2010) (requiring regional plans to promote the reasonable use of water and other resources). See generally 
Evan Mulholland, Groundwater Quantity Regulation in Vermont: A Path Forward, 8 VT. J. ENVTL. L. 1 

(2006). 

 236. OHIO REV. CODE ANN. § 1521.17(B) (LexisNexis 2012); VT. STAT. ANN. tit. 10, § 1410(e) 
(2010). 

 237. OHIO REV. CODE ANN. § 1521.17(C) (LexisNexis 2012). 

 238. VT. STAT. ANN. tit. 10, § 1410(e)(2) (2010). 
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values in the use of the water itself.
239

 Finally in 2008, the voters of Ohio amended 

the state constitution declaring that “[a] property owner has a property interest in 

the reasonable use of the ground water underlying the property owner's land.”
240

 

This provision does not indicate what uses are reasonable, and it would not appear 

to preclude state regulation of uses to ensure they are reasonable.
241

 Vermont ex-

plicitly abolishes the “common-law doctrine of absolute ownership of groundwa-

ter.”
242

 

The reasonable use rule allows courts to resolve disputes flexibly in response 

to the equities of the particular situation. This is not an easy process to administer, 

and the proper outcome is seldom clearly right or wrong.
243

 Ambiguities in the ear-

ly cases prevent a definitive conclusion that all courts understood the reasonable-

ness test for groundwater as relational rather than abstract, but the better reasoning 

is found in the Restatement (Second): the reasonable use rule as applied to ground-

water generally requires a relational test involving the balancing of utility against 

harm.
244

 There are only a few situations where an abstract analysis is appropriate. 

One such situation is when the use of groundwater is not on the land overlying the 

aquifer.
245

 A court might find negligence per se from some dramatic action that 

caused a well to go dry overnight,
246

 the withdrawal of lateral support,
247

 or water 

logging from the artificial recharge of groundwater.
248

 In a few cases, courts have 

held that when the state dewaters an aquifer to allow construction of a highway, the 

state constitution mandates compensation to injured landowners.
249

 

D. Appropriative Rights 

Appropriative rights were invented in the mining camps of California.
250

 Gold 

was discovered at Sutter’s Mill (now Sacramento), California, only months before 

the Treaty of Guadalupe-Hidalgo (1848) transferred the southwestern lands (includ-

ing California) from Mexico to the United States.
251

 The result was a massive gold 
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150, 154 (Wash. 1969); Bay v. Hein, 515 P.2d 536, 537 (Wash. Ct. App. 1973) (dictum). 
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rush.
252

 California’s non-aboriginal population swelled from a few thousand to over 

100,000 in less than a year, and to 300,000 within five years.
253

 The newcomers 

mostly settled in the mountains prospecting for gold and ignoring the agricultural 

lands. All of this happened without any organized government in place.
254

 The law 

found in the Spanish-founded missions, presidios, and pueblos was virtually swept 

away, ignored by the miners.
255

 The Yankee intruders, however, were not without 

law. They brought along the only law with which they were familiar—the common 

law of the eastern United States.
256

 That law, however, was not helpful to the forty-

niners regarding the two most central material factors in their lives—land and wa-

ter. Under the common law, the land belonged to the government and the waters 

went with the land.
257

 The forty-niners were unable to acquire title to the land with-

out a regular government and comprehensive surveys, but they were unwilling to 

wait for that to happen. The newcomers simply searched for the gold as trespassers 

and took the water they needed.
258

 

The results helped to give Americans a national mythology based on violent 

disputes, blood feuds, and sudden death.
259

 The miners sought to bring order to 

their lives through vigilance committees that created vigilante law. The committees 

adopted the most elementary notion of justice: the first to grab it owns it, or, more 

eloquently, first in time is first in right.
260

 The resulting customs were well estab-

lished on the ground before effective formal governments could be created. The 

first governments could do little more than ratify the customs of miners.
261

 Justice 

Stephen Field, at one time Chief Justice of California, later would sum the matter 
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 253. See Jennison v. Kirk, 98 U.S. 453, 456–58 (1878); see also NORRIS HUNDLEY, JR., THE 

GREAT THIRST: CALIFORNIANS AND THEIR WATER 64 (1992). 

 254. DONALD J. PISANI, TO RECLAIM A DIVIDED WEST: WATER, LAW, AND PUBLIC POLICY, 
1848–1902, 12–14 (1992); CHARLES HOWARD SHINN, MINING CAMPS—A STUDY IN AMERICAN FRONTIER 

GOVERNMENT (Harper and Row, 1965). 

 255. Statutes in several states, including California, preserved Spanish-Mexican irrigation law, 
but such rights were subordinated to the needs of the miners. PISANI, supra note 254, at 38–44; Gregory J. 

Hobbs, Jr., The Role of Climate in Shaping Western Water Institutions, 7 U. DENV. WATER L. REV. 1, 6–14 

(2003). 
 256. See, e.g., JOHN PHILLIP REID, LAW FOR THE ELEPHANT: PROPERTY AND SOCIAL BEHAVIOR 

ON THE OVERLAND TRAIL (Publisher’s Press 1980); see also SHINN, supra note 254, at 11–35. 

 257. United States v. Gear, 44 U.S. (3 How.) 120 (1845); United States v. Gratiot, 39 U.S. (14 
Pet.) 526 (1840). 

 258. Moore v. Smaw, 17 Cal. 199 (1861). On the cowboy culture of simply grabbing what they 

need, see Debra L. Donahue, Western Grazing: The Capture of Grass, Ground, and Government, 35 
ENVTL. L. 721 (2005); James R. Rasband, Questioning the Rule of Capture Metaphor for Nineteenth Cen-

tury Public Land Law: A Look at R.S. 2477, 35 ENVTL. L. 1005 (2005). 

 259. See, e.g., Andrea McDowell, Criminal Law Beyond the State: Popular Trials on the Fron-
tier, 2007 B.Y.U. L. Rev. 327 (2007). 

 260. Fort Vannoy Irrig. Dist. v. Water Res. Comm’n, 188 P.3d 277, 283-284 (Or. 2008). See gen-

erally HUNDLEY, supra note 253, at 67–73; Mark T. Kanazawa, Efficiency in Western Water Law: The 
Development of the California Doctrine, 1850-1911, 27 J. LEGAL STUD. 159, 165–67 (1998); John Um-

beck, The California Gold Rush: A Study of Emerging Property Rights, 14 EXPLORATIONS IN ECON. HIST. 

197 (1977); Donald Pisani, Enterprise and Equity: A Critique of Western Water Law in the Nineteenth 
Century, 18 WESTERN HIST. Q. 15, 19 (1987). Small miners actually supported riparian rights to the in-

creasing concentration of water in the hands of large, capital intensive mining companies. PISANI, supra 

note 254, at 23–26, 35–38; Sandra Zellmer, The Anti-Speculation Doctrine and Its Implications for Collab-
orative Water Management, 8 NEV. L.J. 994 (2008). 

 261. See the California Practice Act, 1851 Cal. Stat., ch. 5, § 621; see also HUNDLEY, supra note 

253, at 73–74. 
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up for the United States Supreme Court: “the miners . . . were emphatically the 

law-makers, as respects mining, upon the public lands in the State.”
262

 As a result, 

with more than a touch of irony, “a legal system that arose from the relatively law-

less mining camps of the Wild West . . . c[a]me to be viewed as though it had been 

handed down directly from God.”
263

 

All the feuding and fussing about water that gave rise to appropriative rights 

was focused on surface waters.
264

 With no efficient way to pump groundwater from 

any significant depth, the miners (and later the ranchers and farmers) did not bother 

much about groundwater. All that changed, first with the increasing demand for 

new sources of water, and later, with the advent of high-speed centrifugal (turbine) 

pump that became increasingly common after World War II.
265

 As a result, appro-

priation rules for groundwater came almost eight decades after they had been de-

veloped for streams. 

In 1899, Idaho became the first state to include groundwater in the statutory 

list of waters subject to appropriation.
266

 Idaho did little with this provision until the 

1950s when a statute was enacted to authorize the Director of the Department of 

Water Resources to set and enforce a reasonable pump lift for appropriators.
267

 

With broad authority to regulate groundwater use, the court would later hold that 

the Director had discretion on whether to set pump lift levels.
268

 Eventually, the 

Idaho Supreme Court concluded that this provision prohibited ground water min-

ing—in other words, it prohibited groundwater abstraction in excess of the “rea-

sonably anticipated average rate of future recharge.”
269

 The court only upheld the 

constitutionality of later appropriation enactments in the state in 2007.
270

 

Other states included groundwater in their respective water appropriation 

statutes in the following years.
271

 Utah achieved the same result by judicial con-

struction of a statute that did not address the question of its application to ground-

water.
272

 Because appropriations began under these statutes later than appropria-

                                                           
 262. Jennison v. Kirk, 98 U.S. 453, 457 (1878). For Justice Field’s role in developing the law of 

natural resources in California, see HUNDLEY, supra note 253, at 71–72; PISANI, supra note 234, at 22–23, 

30. 

 263. Reed D. Benson, A Few Ironies of Western Water Law, 6 WYO. L. REV. 331, 333 (2006). 
 264. See HUTCHINS, supra note 21, at 159–97. 

 265. Schafer, supra note 13; Sheffield, supra note 13.  

 266. 1899 Idaho Laws 380, § 2. 
 267. 1951 Idaho Laws, 200, § 1; 1953 Idaho Laws, 287, § 1. see Robert Haskell Abrams, Legal 

Convergence of East and West in Contemporary American Water Law, 42 ENVTL. L. 65, 73–74 (2012). 

 268. A&B Irrig. Dist. v. Idaho Dep’t Water Resources, 153 Idaho 500, 284 P.3d 225 (2012). For 
other cases interpreting the Director’s authority over groundwater, see City of Pocatello v. Idaho, 152 Idaho 

830, 275 P.3d 845 (2011); Clear Springs Foods, Inc. v. Spackman, 150, Idaho 790, 252 P.3d 71 (2011). 

 269. Baker v. Ore-Ida Foods, Inc., 95 Idaho 575, 585, 513 P.2d 627, 637 (1973); but cf. Gallegos 
v. Colorado Ground Water Comm’n, 147 P.3d 20, 27 (Colo. 2006) (the prior right of groundwater users 

relative to surface water users does not guarantee the maintenance of historic water tables); see generally 

Douglas L. Grant, Reasonable Groundwater Pumping Levels Under the Appropriation Doctrine: The Law 
and Underlying Economic Goals, 21 NAT. RESOURCES J. 1 (1981). 

 270. Am. Falls Reservoir Dist. No. 2 v. Idaho Dep’t Water Resources, 143 Idaho 862, 154 P.3d 

433 (2007); see generally Reed D. Benson, Alive but Irrelevant: The Prior Appropriation Doctrine in To-
day’s Western Water Law, 83 U. COLO. L. REV. 675, 691–95 (2012). 

 271. See 1919 Ariz. Laws 298, § 1; 1913 Cal. Stat. 1013, § 42; 1945 Kan. Laws 665, § 1; 1913 

Nev. Stat. 191 §§ 1, 2; 1915 Nev. Stat. 210 § 1; 1903 Utah Laws 100, § 45. 
 272. Wrathall v. Johnson, 40 P.2d 755 (Utah 1935). The state’s legislature confirmed the applica-

tion of appropriative rights to groundwater later that year. 1935 Utah Laws 105, codified at UTAH CODE 

ANN. § 73-1-1 (2010). 
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tions from surface waters, groundwater rights generally were junior to a good many 

significant surface appropriations.
273

 

At their best, these enactments reflected an emerging awareness of groundwa-

ter problems. At their worst, they were unclear and ineffective gestures to a public 

opinion not yet fully aware of groundwater, even in the western states, and they had 

little effect on groundwater law development in those states. Not until 1927 did 

effective groundwater statutes in the western states begin.
274

 New Mexico’s pioneer 

1931 statute—the first appropriative rights statute specifically for groundwater—

served as a model for other states that adopted this approach.
275

 The problem with 

having two separate appropriation statutes—one for surface waters and one for 

groundwater—was how to coordinate the resulting two sets of priorities.
276

 Once 

again, appropriations from groundwater were subordinated to a good many signifi-

cant appropriations from surface waters, often through characterizing the ground-

water as “tributary” to the surface waters. 

In the first decade of the twentieth century, many appropriative rights states 

began to apply a further presumption—that all groundwater was tributary to surface 

streams.
277

 Anyone seeking to appropriate water by way of a well, tunnel, or drain 

had the burden of proof that it was not tributary to a surface stream.
278

 Samuel 

                                                           
 273. See, e.g., A&B Irrig. Dist. v.Aberdeen-Am. Falls Ground Water Dist., 141 Idaho 746, 118 

P.3d 78 (2005); see generally Jeffrey C. Fereday & Michael C. Craemer, The Maximum Use Doctrine and 

Its Relevance to Water Rights Administration in Idaho’s Boise River Basin, 47 IDAHO L. REV. 67 (2010). 
 274. See Robert E. Clark, Ground Water Legislation in the Light of Experience in the Western 

States, 22 MONT. L. REV. 42 (1960); Robert E. Clark, Groundwater Management: Law and Local Re-

sponse, 6 ARIZ. L. REV. 178 (1965). See generally  HUTCHINS, supra note 21, at 634–53. 
 275. 1931 N.M. Laws Ch. 131, codified at N.M. STAT. ANN. §§ 72-12-1 to 72-12-10. An attempt 

was made, with less success, four years earlier. 1927 N.M. Laws ch. 182. The constitutionality of the 1931 

New Mexico statute was upheld in State v. Dority, 225 P.2d 1007 (N.M. 1950). The New Mexico statute, 
like many appropriative rights statutes, exempts domestic wells from the priority scheme. See, e.g., Bounds 

v. State, 252 P.3d 708 (N.M. Ct. App. 2010), cert. granted, 263 P.3d 902 (N.M. 2011). See generally 

Abrams, supra note 267, at 73–77. 
 276. See, e.g., COLO. REV. STAT. § 37-92-101 (1969); OKLA. STAT. tit. 82, § 1020.7 (1993); 

WASH. REV. CODE § 90.44.050 (2003); Tarrant Reg’l Water Dist. v. Herrmann, 656 F.3d 1222, 1249 (10th 

Cir. 2011), cert. filed, 80 USLW 3453 (Jan. 19, 2012); V Bar Ranch LLC v. Cotten, 233 P.3d 1200 (Colo. 
2010); Five Corners Family Farmers v. State, 268 P.3d 892 (Wash. 2011); see also John B. Carter, Montana 

Groundwater Law in the Twenty-First Century, 70 MONT. L. REV. 221 (2009); Charles W. Howe, Water 

Law and Economics: An Assessment of River Calls and the South Platte Well Shut-Down, 12 U. DENV. 
WATER L. REV. 181, 181–82 (2008); Lawrence J. MacDonnell, Integrating Use of Ground and Surface 

Water in Wyoming, 47 IDAHO L. REV. 51 (2010); Judith V. Royster, Conjunctive Management of Reserva-

tion Water Resources: Legal Issues Facing Indian Tribes, 47 IDAHO L. REV. 255 (2011); see generally 
Abrams, supra note 267, at 69–81. 

 277. See, e.g., Harmony Ditch Co. v. Ground Water Mgmt. Subdist., 136 P.3d 899 (Colo. 2006); 

Am. Falls Reservoir Dist. No. 2 v. Idaho Dep’t of Water Res., 143 Idaho 862, 154 P.3d 433 (2007); Mont. 
Trout Unlimited. v. Mont. Dep’t of Natural Res. & Conservation, 133 P.3d 224 (Mont. 2006); Montgomery 

v. Lomos Altos, Inc., 150 P.3d 971 (N.M. 2006); Herrington v. State, 133 P.3d 258 (N.M. 2006); Salt Lake 

City v. Silver Fork Pipeline Corp., 5 P.3d 1206 (Utah 2000); Postema v. Pollution Control Hearing Bd., 11 
P.3d 726, 741 (Wash. 2000). See also Colorado Ground Water Comm’n v. North Kiowa-Bijou Groundwa-

ter Mgmt. Dist., 77 P.3d 62, 70 (Colo. 2003) (indicating that the presumption applies to all groundwater in 

Colorado except in the Denver Basin). A few courts in western states have rejected this presumption. See In 
re General Adjudication of all Rights to Use Water in the Gila River System, 9 P.3d 1069, 1074, 1082 

(Ariz. 2000), cert. denied sub nom. Phelps Dodge Corp. v. United States, 530 U.S. 1250 (2000). 

 278. See generally SAMUEL C. WIEL, WATER RIGHTS IN THE WESTERN STATES §§ 337, 1082 (3d 
ed. 1911) (in the 1979 reprint edition; this material is in volume 1); Carter, supra note 276, at 227–32, 236–

38; Eric L. Garner & Steven M. Anderson, The California Supreme Court Reviews the Mojave River Adju-

dication, 2 U. DENV. WATER L. REV. 26, 27–32 (1998); Gregory J. Hobbs, Jr., Protecting Prior Appropria-
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Wiel, a leading authority on water law through the first half of the twentieth centu-

ry, found that until the beginning of the twentieth century the rule had been the 

opposite—an appropriator of water in a surface stream “could follow the water to 

the very mouth of the spring, but not further.”
279

 California led the way to the mod-

ern presumption in 1903.
280

 By 1911, Wiel already was stating the modern pre-

sumption.
281

 Wiel denied that this was a new law, insisting that “it is a question of 

fact, not of law” stemming from greater hydrogeological knowledge of the relation-

ship between surface streams and groundwater.
282

 Today, the presumption is in 

harmony with the modern scientific view that no basis exists in hydrogeology for 

distinctions between surface waters and groundwater. Different rules are applied in 

the increasingly rare cases in which a court finds that the water in question is not 

tributary.
283

 Wells can continue to pump tributary groundwater only if they can take 

steps, such as providing substitute or augmented sources of water, to protect senior 

appropriators from surface waters.
284

 

The subordination of groundwater uses to senior surface water uses—uses 

that might date from the mid-nineteenth century and be devoted to what in this cen-

tury are low-valued uses—is not always the best result either economically or so-

cially.
285

 Yet this is precisely what appropriative rights requires; the entirety of a 

junior use must cease before any part of a senior use must cut back, a practice that 

completely disregards the economic principle of marginal utility.
286

 Despite the 

best efforts of many people, markets have not proven up to the task of resolving 

these problems.
287

 Utah has dealt with the problem of the general subordination of 

groundwater uses to surface water uses by holding that when groundwater supports 

vegetation on the surface of the land that amounts to an appropriation with a priori-

ty date predating early state settlement.
288

 Some states have responded by moves to 

                                                                                                                                       
tion Water Rights Through Integrating Tributary Groundwater: Colorado’s Experience, 47 IDAHO L. REV. 
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 279. WIEL, supra note 278 § 78, at 130 (1st ed. 1905). See, e.g., Ely v. Ferguson, 27 P. 587 (Cal. 

1891); Hanson v. McCue, 42 Cal. 303 (1871). 
 280. McLintock v. Hudson, 74 P. 849 (Cal. 1903). 

 281. WIEL, supra note 278 § 337, at 1082. 
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 283. Gallegos v. Colo. Ground Water Comm’n, 147 P.3d 20, 28 (Colo. 2006) (groundwater 
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Herrington v. State, 133 P.3d 258 (N.M. 2006) (an appropriator cannot change the point of diversion from a 

stream to a well if the aquifer in question does not connect to the stream). 
 284. See, e.g., COLO. REV. STAT. §§ 37-92-103, 37-92-302 (2009). 

 285. See Howe, supra note 276, at 183–87. 

 286. See M. Mason Gaffney, Economic Aspects of Water Resources Policy, 28 Am. J. Econ. & 
Sociology 131, 140 (1969); see generally ROBIN PAUL MALLOY, LAW AND ECONOMICS: A COMPARATIVE 

APPROACH TO THEORY AND PRACTICE 20–33 (1990); RICHARD POSNER, ECONOMIC ANALYSIS OF LAW 

§ 1.1 (7th ed. 2007); Herbert Hovenkamp, Marginal Utility and the Coase Theorem, 75 Cornell L. Rev. 
783, 783 (1990). For an extreme example, drawn from surface waters, see State ex rel. Cary v. Cochran, 

292 N.W. 239 (Neb. 1940). 

 287. Howe, supra note 276, at 187–88; see generally infra Part III. 
 288. Riordan v. Westwood, 203 P.2d 922, 929 (Utah 1949). Otherwise, Utah requires, like other 

states, that the appropriation result from human agency in putting the water to use. Melville v. Salt Lake 

Cty., 570 P.2d 687, 689 (Utah 1977). Because of the patterns of human settlement in the arid and semi-arid 
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vest authority to manage groundwater in administrative agencies with sometimes 

ill-defined deference to the temporal priority system.
289

 The Nebraska Supreme 

Court has gone to the other extreme, simply resisting the treatment of groundwater 

as subject to the legal regime applicable to surface waters.
290

 The Nebraska Legisla-

ture reversed one of the cases in which the court sought to keep the two regimes 

strictly separate.
291

 The Nebraska Supreme Court still interprets other relevant stat-

utes narrowly.
292

 

Groundwater appropriations, like the historically longer established surface 

water appropriations, can be lost through nonuse (by abandonment or forfeiture) or 

(in some states) taken by prescriptive user (based upon adverse use).
293

 These gen-

eral principles comprise the basic means of extinguishing water rights. Some states 

apply a general forfeiture statute to all water uses within the state,
294

 while others 

have separate forfeiture statutes for surface water uses and groundwater uses.
295

 

Some states have abolished the possibility of prescriptive title.
296

 When one of the-

se principles does apply, the problem becomes to decide when a court will apply 

one of the principles to a groundwater use. 

E. Regulated Riparianism 

In the second half of the twentieth century, many states adhering to traditional 

riparian rights began to manage their surface water resources as public property 

through what are coming to be called regulated riparian systems, although even 

today one could debate whether certain states have in fact crossed the boundary 

from relying largely on unregulated common law riparian rights to a regulated ri-

parian system.
297

 These statutes formed the basis for the Regulated Riparian Model 
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22-622 (2005); CONN. GEN. STAT. §§ 22a-365 to 22a-380 (2001); DEL. CODE ANN. tit. 7, §§ 6001-6031 
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Water Code drafted by the American Society of Civil Engineers and finally adopt-

ed as an official standard of the Society in 2003.
298

 After long neglect, lawyers and 

scholars today are coming to recognize that these new laws represent a fundamen-

tally different approach to water law.
299

 Similarly, many states that had applied 

absolute dominion, correlative rights, or the reasonable use rule to groundwater 

now apply the regulated riparian approach to groundwater.
300

 A regulated riparian 

approach differs in significant ways from the other four approaches to groundwater 

law.  

Strictly speaking, riparian rights do not apply to groundwater, at least not to 

percolating groundwater.
301

 “Riparian” refers to the Latin word ripa, meaning the 

bank of a stream.
302

 Percolating groundwater simply does not have banks. Still, it 

makes sense to speak of the application of the regulated riparian approach or of 

regulated riparianism to groundwater, in part because often this approach was ex-

tended to groundwater simply by including groundwater within the scope of the 

statute establishing the regulated riparian system for surface waters. Extending the 

term this way is no more problematic than the earlier displacement of the term “lit-

toral rights” (pertaining to the shore of a lake or the sea) with “riparian rights,” 

which today has been accepted by nearly all courts.
303
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Analysts of riparian rights often conclude that the application of riparian 

rights produces such uncertainty and even confusion as to impede the settlement of 

problems arising during severe water shortages, to leave significant public interests 

unprotected, and to discourage public or private investment in water develop-

ment.
304

 Much the same could be said regarding the reasonable use rule as applied 

to groundwater.
305

 Arguably the application of appropriative rights and correlative 

rights at the least avoids these problems of uncertainty, although those systems con-

tinue to provide little or no protection for the public interest in groundwater, or 

even to allow for the consideration of the marginal utility of various uses of 

groundwater in determining which uses are to prevail in the event of shortage.
306

 

Continued adherence to the absolute dominion rule is even worse, virtually guaran-

teeing a “tragedy of the commons” for groundwater.
307

 The decision by the Ameri-

can Society of Civil Engineers to prepare two model codes recognizes that regulat-

ed riparianism differs from appropriative rights because regulated riparianism treats 

water as a form of public property, rather than as either common property or as 

private property.
308

 The Model Code contains exhaustive references to similar pro-

visions in actual state regulated riparian statutes. 

Every state—even those most strongly committed to the absolute dominion 

rule—has some regulations on the extraction and use of groundwater. For example, 

all states require the licensing of persons who drill wells for other than their own 

use.
309

 Most states also require the registration of new wells
310

 and the capping or 

plugging of abandoned wells.
311

 These statutes, however, are directed at ensuring 

properly drilled and closed wells rather than at regulating the use of water extracted 
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Gaffney, supra note 286. 

 305. See Katz v. Walkinshaw, 74 P. 766 (Cal. 1903). 
 306. See generally MALLOY, supra note 286; POSNER, supra note 286, § 1.1; Hovenkamp, supra 

note 286. 

 307. See explanation in text, supra at notes 108–11. For an attempt to refute the theory of the 
tragedy of the commons relative to the absolute dominion rule, see Jason Scott Johnston, The Rule of Cap-

ture and the Econ. Dynamics of Natural Res. Use and Survival under Open Access Mgmt., 35 ENVTL. L. 

855 (2005). 
 308. REGULATED RIPARIAN MODEL WATER CODE (Am. Soc’y of Civil Eng’rs 2004); see gener-

ally Ray Jay Davis, Water, Water Everywhere: Two New Model Water Codes, 9 PROB. & PROP. 8 (1995); 

see generally J.W. Harris, Private and Public Property: What Is the Difference?, 111 L.Q. REV. 421 (1995).  
 309. See, e.g., GA. CODE ANN. §§ 12-5-120 to 12-5-153 (2012); MICH. COMP. LAWS SERV. 

§§ 333.12714, 333.12715 (LexisNexis 2012); MO. REV. STAT. §§ 256.600 to 256.640 (2012); N.H. REV. 

STAT. ANN. §§ 482-B:1 to 482-B:18 (2013); OHIO REV. CODE ANN. § 1521.05 (LexisNexis 2012); 32 PA. 
CONS. STAT. §§ 645.1 to 645.13 (2012); R.I. GEN. LAWS §§ 46-13.2-1 to 46-13.12 (2012); TENN. CODE 

ANN. §§ 69-11-101 to 69-11-112 (2012).  

 310. See, e.g., IND. CODE ANN. § 14-25-7-15(b) to (e) (LexisNexis 2012) (for wells with a capaci-
ty of more than 100,000 gallons per day); LA. REV. STAT. ANN. § 38:3094(A)(2), (5) (2012) (for wells with 

a capacity of more than 50,000 gallons per day); OHIO REV. CODE ANN. § 1521.16 (LexisNexis 2012) (for 

wells with a capacity of more than 100,000 gallons per day); 27 PA. CONS. STAT. § 3118 (2012) (for wells 
with a capacity of more than an average rate of 10,000 gallons/day over a thirty-day period); TENN. CODE 

ANN. §§ 69-8-301 to 69-8-304 (2012) (for wells with a capacity of more than 10,000 gallons/day); TEX. 

WATER CODE ANN. § 36.117 (West 2011) (requiring the registration of wells not required to obtain a per-
mit). 

 311. See, e.g., GA. CODE ANN. § 12-5-134(K) (West 2012); TEX. WATER CODE ANN. 

§§ 36.113(c)(6), (d)(6), 36.1131(b)(7) (West 2011). 
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from the wells. Many other statutes address the preservation of groundwater quali-

ty.
312

 Yet other states regulate public water systems in the interest of public health 

and financial endurance, but not as a means of regulating groundwater usage.
313

 

Only with enactment of a comprehensive regulatory system for allocating ground-

water to particular uses do we progress into a regulated riparian approach to 

groundwater.
314

 This approach allows the possibility of balancing the public inter-

ests and the private interests in a comprehensive regulatory framework—although 

the complexities of this process will make its successful application neither easy 

nor inexpensive.
315

 

While the details of these new systems vary more than the administrative sys-

tems under appropriative rights, there is a common core to the new systems.
316

 The 

core of the regulated riparian approach to water management is the requirement that 

water users obtain a time-limited permit from the state based upon an evaluation of 

the reasonableness of the proposed use of water.
317

 The rights of water users are 

determined by the permits, not by the place of the use. In fact, a common motive 

for enactment of a regulated riparian statute is to authorize the use of water on non-

riparian or non-overlying land.
318

 What links regulated riparianism to traditional 

                                                           
 312. See, e.g., MICH. COMP. LAWS SERV. §§ 324.3101 to 324.3133 (LexisNexis 2012); N.H. REV. 

STAT. ANN. § 482-B:15 (LexisNexis 2012); W. VA. CODE ANN. §§ 22-12-1 to 22-12-14 (LexisNexis 2011). 
 313. See, e.g., In re Osage Water Co., 51 S.W.3d 58, 60 (Mo. Ct. App. 2001), transfer denied. 

 314. States and local governments (whether they have comprehensive regulations of groundwater 

usage or not) often take effects on groundwater into account when zoning land. See, e.g., S. Anchorage 
Concerned Coal., Inc. v. Municipality of Anchorage Bd. of Adjustment, 172 P.3d 774, 781 (Alaska 2007); 

Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho Cordova, 150 P.3d 709, 737 (Cal. 

2007); Meridian Ranch Metro. Dist. v. Colo. Groundwater Comm’n, 240 P.3d 382, 388 (Colo. App. 2009); 
Jackson Cnty. v. Earthsource Res., Inc., 627 S.E.2d 569, 571 (Ga. 2006); Ralph Naylor Farms, LLC v. 

Latah Cnty., 144 Idaho 806, 813, 172 P.3d 1081, 1088 (2007); Town & Country Utils., Inc. v. Ill. Pollution 

Control Bd., 866 N.E.2d 227 (Ill. 2007); Griswold v. Town of Denmark, 927 A.2d 410, 413 (Me. 2007); 
Sweenie v. A.L. Prime Energy Consultants, 887 N.E.2d 238, 239 n.2 (Mass. 2008); Redrock Valley Ranch, 

LLC v. Washoe Cnty., 254 P.3d 641, 646 n.4 (Nev. 2011); Johnson v. Town of Wolfeboro Planning Bd., 

945 A.2d 13, 14–15 (N.H. 2008); Cadena v. Bernalillo Cnty. Bd. of Cnty. Comm’rs, 131 P.3d 687, 690–91 
(N.M. Ct. App. 2006); State ex rel. R.T.G., Inc. v. State, 780 N.E.2d 998, 1002 (Ohio 2002); Save Our 

Rural Or. v. Energy Facility Siting Council, 121 P.3d 1141, 1159–60 (Or. 2005); Lischio v. Zoning Bd. of 

Rev. of N. Kingstown, 818 A.2d 685, 687–88 (R.I. 2003); Hallco Tex., Inc. v. McMullen Cnty., 221 
S.W.3d 50, 65–66 (Tex. 2006); Gardner v. Board of Cnty. Comm’rs, 178 P.3d 893, 898–99, 902 (Utah 

2008); Kittitas Cnty. v. E. Wash. Growth Mgmt. Hearings Bd., 256 P.3d 1193, 1209 (Wash. 2011); but see 

Town of Avon v. W. Cent. Conservancy Dist., 937 N.E.2d 366, 378 (Ind. Ct. App. 2010) (holding that 
zoning to protect groundwater quantities exceeded the town’s authority); Lake Beulah Water Mgmt. Dist. v. 

Vill. of E. Troy, 799 N.W.2d 787, 792 (Wis. 2011) (holding that local zoning to protect groundwater was 

preempted by the state’s regulated riparian statute); see generally James G. Moose, The Relationship be-
tween Water Supply and Land Use Planning: Leading Cases under the California Environmental Quality 

Act, 4 GOLDEN GATE U. ENVTL. L.J. 27 (2010). 

 315. See Dellapenna, Regulated Riparianism, in WATERS AND WATER RIGHTS, supra note 47, § 
9.03(a)(5)(D). 

 316. See id. ch. 9. 

 317. See, e.g., Nw. Fla. Water Mgmt. Dist. v. Dep’t of Cmty. Affairs, 7 So.3d 1129 (Fla. Dist. Ct. 
App. 1st Dist. 2009); Marion Cnty. v. Greene, 5 So.3d 775 (Fla. Dist. Ct. App. 5th Dist. 2009); see also 

REGULATED RIPARIAN MODEL WATER CODE, supra note 308; Dellapenna, Regulated Riparianism, in 

WATERS AND WATER RIGHTS, supra note 47, § 9.03–9.03(a)(2); Dellapenna, The Regulated Riparian 
Approach to Groundwater, in WATERS AND WATER RIGHTS, supra note 47, § 23.03(b)(1), (b)(2). 

 318. REGULATED RIPARIAN MODEL WATER CODE, supra note 308, § 2R-1-02; Dellapenna, Right 

to Consme Water under “Pure” Riparian Rights, in WATERS AND WATER RIGHTS, supra note 47, § 7.02–
7.02(a)(2); Dellapenna, Regulated Riparianism, in WATERS AND WATER RIGHTS, supra note 47, § 

9.03(a)(2); Regulated Riparian Approach to Groundwater, in WATERS AND WATER RIGHTS, supra note 47, 

§ 23.03(b)(2), nn.196–203. 
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riparian rights is that the criterion for permits is whether the use would be “reason-

able” (or some similar term).
319

 The criterion of “reasonable use,” however, is ap-

plied very differently than at common law, most importantly because an adminis-

tering agency decides before a use begins whether it is reasonable, both in terms of 

general social policy and in terms of the effects of the proposed use on other per-

mitted uses as opposed to an after-the-fact decision by a court.
320

 

The administering agency is required to make permits subject to conditions 

designed to protect other lawful uses and public values.
321

 The statutes often pro-

vide preferences for certain classes of uses.
322

 Temporal priority has a strictly lim-

ited role in the permit process.
323

 Perhaps its most important difference from ap-

propriative rights is that permits usually are issued only for a period of time (from 

three to twenty years, depending on the state).
324

 When a permit expires, the ques-

tion of the use’s continued reasonableness is reexamined. 

While users are sometimes required to pay fees to the agency for the permits 

based on the amount of water they will use, these fees cannot be considered pay-

ment for the water itself.
325

 While failing to implement economic incentives for the 

wise use of groundwater, regulated riparian statutes create mechanisms for long-

term planning and provide in other ways for the public interest in the waters of the 

state.
326

 One major purpose of regulated riparian permits is to gather the necessary 

                                                           
 319. REGULATED RIPARIAN MODEL WATER CODE, supra note 308, §§ 2R-1-01, 2R-2-20, 6R-3-

01, 6R-3-02; see also Regulated Riparianism, supra note 297, § 9.03(b)(1)–9.03(b)(3); Regulated Riparian 
Approach, supra note 317, § 23.03(a)–23.03(b)(5). 

 320. REGULATED RIPARIAN MODEL WATER CODE, supra note 298, §§ 6R-2-01–6R-2-08, 6R-3-

02, 6R-3-05; see also Dellapenna, Regulated Riparianism, in WATERS AND WATER RIGHTS, supra note 47, 
§ 9.03(a)(5)(A), 9.03(b)(1)–9.03(b)(3); Dellapenna, The Regulated Riparian Approach to Groundwater, in 

WATERS AND WATER RIGHTS, supra note 47, § 23.03(b)(4). 

 321. REGULATED RIPARIAN MODEL WATER CODE, supra note 308, § 7R-1-01; see also Del-
lapenna, Regulated Riparianism, in WATERS AND WATER RIGHTS, supra note 47, § 9.03(a)(5)(A), 9.05–

9.05(c); Dellapenna, Regulated Riparian Approach to Groundwater, in WATERS AND WATER RIGHTS, 

supra note 47, § 23.03(b)(5). 
 322. REGULATED RIPARIAN MODEL WATER CODE, supra note 308, §§ 6R-1-02, 6R-3-04; see al-

so Dellapenna, Regulated Riparianism, in WATERS AND WATER RIGHTS, supra note 47, § 9.03(a)(3), 

9.05(c); Dellapenna, Regulated Riparian Approach to Groundwater, in WATERS AND WATER RIGHTS, 
supra note 47, § 23.03(b)(2). 

 323. REGULATED RIPARIAN MODEL WATER CODE, supra note 308, §§ 6R-1-03, 6R-3-02; see al-

so Dellapenna, Regulated Riparianism, in WATERS AND WATER RIGHTS, supra note 47, § 9.03(a)(b)(3); 
Dellapenna, Regulated Riparian Approach to Groundwater, in WATERS AND WATER RIGHTS, supra note 

47, § 23.03(b)(2), nn.209-236, & 243. 

 324. REGULATED RIPARIAN MODEL WATER CODE, supra note 298, § 7R-1-02; see also Del-
lapenna, Regulated Riparianism, in WATERS AND WATER RIGHTS, supra note 47, § 9.03(a)(4); Dellapenna, 

Regulated Riparian Approach to Groundwater, in WATERS AND WATER RIGHTS, supra note 47, 

§ 23.03(b)(5), nn.341–349, 362, 365–67, & 390–98. 
 325. See Dellapenna, Regulated Riparianism, in WATERS AND WATER RIGHTS, supra note 47, 

§ 9.03(a)(5)(C). The Regulated Riparian Model Water Code breaks new ground in this respect, requiring 

water use fees that, to some extent at least, reflect the use value of the water. REGULATED RIPARIAN MODEL 

WATER CODE, supra note 308, § 4R-1-08. 

 326. REGULATED RIPARIAN MODEL WATER CODE, supra note 308, §§ 4R-2-01–4R-2-04; see al-

so Dellapenna, Regulated Riparianism, in WATERS AND WATER RIGHTS, supra note 47, § 9.05(a)–(d); 
Dellapenna, Regulated Riparian Approach to Groundwater, in WATERS AND WATER RIGHTS, supra note 

47, § 23.05–23.05(d). The agency can incorporate permit conditions based on its plans. REGULATED 

RIPARIAN MODEL WATER CODE, supra note 308, § 7R-1-01; see also Dellapenna, Regulated Riparian 
Approach to Groundwater, in WATERS AND WATER RIGHTS, supra note 47, § 23.05(a), nn.585–92. See, 

e.g., Ariz. Water Co. v. Ariz. Dep’t of Water Res., 73 P.3d 1267, 1271, 1273–74 (Ariz. Ct. App. 2003), 

rev’d on other grounds, 91 P.3d 990 (Ariz. 2004). 
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information to enable planning to occur on an on-going basis; several create 

statewide data systems for this purpose.
327

 The regulated riparian approach ad-

dresses pollution problems by vesting both the management of water allocation and 

water quality issues in a single agency—an agency charged to integrate the consid-

eration and granting of permits to use in light of both sets of policies.
328

 Regulated 

riparian codes also usually require the agency to define and protect some minimum 

flows for surface waters and minimum levels for groundwater.
329

 The administering 

agency also is usually given broad discretion to plan for and to deal with crises 

brought on by droughts or other water emergencies.
330

 There is some evidence, 

however, that administering agencies prefer (at least for surface waters) to use tem-

poral priority or pro rata sharing in order to avoid litigation or other difficulties for 

the agency.
331

 This sabotages the whole scheme of regulated riparianism, based as 

it is on expert appraisal of the uses that will best serve the needs of society, eschew-

ing allocation without evaluation of social utility. 

Most regulated riparian states apply the same legal regime to groundwater as 

they apply to surface waters.
332

 Arkansas, Georgia, South Carolina, Virginia, and 

Wisconsin, however, have separate regulated riparian statutes for surface waters 

and groundwater.
333

 An additional three states have a regulated riparian system for 

                                                           
 327. See, e.g., Wash. Cty. v. Nw. Fla. Water Mgmt. Dist., 85 So.3d 1127 (Fla. Dist. Ct. App. 1st 

Dist. 2012); see also REGULATED RIPARIAN MODEL WATER CODE, supra note 308, § 4R-2-03; Dellapenna, 

Regulated Riparianism, in WATERS AND WATER RIGHTS, supra note 47, § 9.03(a)(5)(B), at notes 583–98; 
Dellapenna, Regulated Riparian Approach to Groundwater, in WATERS AND WATER RIGHTS, supra note 

47, § 23.03(b)(6), nn.421–29. 

 328. See REGULATED RIPARIAN MODEL WATER CODE, supra note 308, §§ 4R-3-04, 6R-4-04. 
 329. Id. § 3R-2-01 through 3R-2-05; see also Dellapenna, Regulated Riparianism, in WATERS 

AND WATER RIGHTS, supra note 47, § 9.05(b); Dellapenna, Regulated Riparian Approach to Groundwater, 

in WATERS AND WATER RIGHTS, supra note 47, § 23.05(b). 
 330. REGULATED RIPARIAN MODEL WATER CODE, supra note 298, §§ 7R-3-01–7R-3-07; see al-

so Dellapenna, Regulated Riparianism, in WATERS AND WATER RIGHTS, supra note 47, § 9.05(d); Del-

lapenna, Regulated Riparian Approach to Groundwater, in WATERS AND WATER RIGHTS, supra note 47, 
§ 23.05(d). 

 331. See Dellapenna, Regulated Riparianism, in WATERS AND WATER RIGHTS, supra note 47, 

§ 9.05(d), nn. 954. 
 332. ALA. CODE §§ 9-10B-3(3), (19) (LexisNexis 2008); CONN. GEN. STAT. §§ 22a-367(9), 22a-

368 (2009); DEL. CODE ANN. tit. 7, §§ 6003(a)(3), (b)(4) (2008); FLA. STAT. ANN. §§ 373.019(17), 

373.023(1), 373.069 to 373.0695, 373.103(1) (LexisNexis 2009); HAW. REV. STAT. §§ 174C-3, 174C-4(a) 
(2008); IOWA CODE §§ 455B.264(1), 455B.268(1)(a) (2009); KY. REV. STAT. ANN. §§ 151.120(1), 

151.150(2) (LexisNexis 2008); MD. CODE ANN., ENVIR. §§ 5-101(j)(1), 5-501(a), 5-502(a) (LexisNexis 

2008); MASS. GEN. LAWS ch. 21G, §§ 2, 7 (LexisNexis 2009); MICH. COMP. LAWS SERV. §§ 324.32701(v), 
324.32702(2), 324.32706(2)(b), 324.32707(1)(e), (f), (7), 324.32708(1)(e), (g), (3), 324.32714(4)(b), (c), 

324.32722(1), 324.32802 (LexisNexis 2009); MINN. STAT. §§ 103G.005(17), 103G.271(1) (2009); MISS. 

CODE ANN. §§ 51-3-1, 51-3-5 (2008); N.J. STAT. § 58:1A-3(g) (2009); N.C. GEN. STAT. §§ 143-215.21(3), 
(5) (2007); see generally Ellen Kohler, Ripples in the Water: Judicial, Executive, and Legislative Develop-

ments Impacting Water Management in Michigan, 53 WAYNE L. REV. 1, 50–55, 64–69 (2007); Weston, 

supra note 149, at 239, 258–61, 263–71. Where New York comes out on this question is not clear. See N.Y. 
ENVTL. CONSERV. LAW §§ 115–605 (applying to any water withdrawals within the Great Lakes basin), 15-

1501(1)(a) (applying to “any approved source”), 15-1527 (applying to wells in Long Island) (McKinney 

2012). 
 333. ARK. CODE ANN. §§ 15-22-901–15-22-914 (2007); GA. CODE ANN. §§ 12-5-90–12-5-107 

(2008); S.C. CODE ANN. §§ 49-5-10–49-5-150 (2008); VA. CODE ANN. §§ 62.1-254–62.1-270 (2008); WIS. 

STAT. §§ 281.34, 281.35 (2008). 
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groundwater without having one for surface waters.
334

 New Hampshire has also 

enacted a very limited regulated riparian statute that applies only to groundwater.
335

 

Vermont is moving in this direction.
336

 In Pennsylvania, the state legislature has not 

enacted a regulated riparian system for either surface waters or groundwater, but 

parts of the state nonetheless are subject to such a system for both sources of water 

under two interstate water commissions rather than under state law.
337

  

As the large number of states that simply included groundwater and surface 

waters in the same regulated riparian statute indicates, and unlike the common law 

doctrines applied to groundwater (absolute dominion, correlative rights, the reason-

able use rule, and some versions of appropriative rights), the regulated riparian ap-

proach generally attempts to achieve the conjunctive management that long has 

been the dream of scientists and legal scholars.
338

 For each of fourteen states, the 

often elaborate regulatory provisions applicable to surface waters apply in full force 

to groundwater, with few or no special provisions for groundwater.
339

 These stat-

utes also contain no provision regarding the coordination of underground and sur-

face sources. To be done properly, the balancing process to determine what is rea-

sonable must be undertaken by considering both underground and surface sources 

in a single calculus. This will not end, however, the risk of groundwater users being 

slighted compared to surface water users because of the difficulty and expense of 

obtaining the information necessary to perform that calculus.
340

 

Of the nine states that have stand-alone regulated riparian systems applicable 

to groundwater, only five—Arkansas, Georgia, South Carolina, Virginia, and Wis-

consin—apply a different regulated riparian statute to surface waters.
341

 Two of the 

states that have regulated riparian systems for groundwater only (Arizona and Ne-

braska) apply appropriative rights to surface waters.
342

 The other two states apply 

                                                           
 334. ARIZ. REV. STAT. §§ 45-401–45-898.01 (LexisNexis 2008); 525 ILL. COMP. STAT. ANN. 

45/1–45/7 (LexisNexis 2009); NEB. REV. STAT. ANN. §§ 46-656.01–46-656.67, 46-675–46-692 (LexisNex-

is 2008). 
 335. N.H. REV. STAT. ANN. §§ 485-C:1–485-C:21 (LexisNexis 2008). See In re Garrison Place 

Real Est. Inv. Trust, 986 A.2d 670 (N.H. 2009); In re Town of Nottingham, 904 A.2d 582 (N.H. 2006). 

 336. VT. STAT. ANN. tit. 10, §§ 1390–1419 (2007). 
 337. Delaware River Basin Compact, art. 10, Pub. L. No. 87-328, 75 Stat. 688 (1961) available at 

http://www.state.nj.us/drbc/library/documents/compact.pdf; Susquehanna River Basin Compact, art. 11, 

Pub. L. No. 91-575, 84 Stat. 1509 (1970) available at http://www.srbc.net/about/srbc_compact.pdf. 
 338. See, e.g., Slusher v. Martin Cty., 859 So. 2d 545 (Fla. Dist. Ct. App. 2003); In re Water Use 

Permit Applications, 9 P.3d 409, 488–95 (Haw. 2000); see also REGULATED RIPARIAN MODEL WATER 

CODE, supra note 308, §§ 2R-2-32, 3R-1-01. 
 339. See Dellapenna, Regulated Riparianism, in WATERS AND WATER RIGHTS, supra note 47. 

 340. Id. 

 341. See Dellapenna, Regulated Riparianism, in WATERS AND WATER RIGHTS, supra note 47, 
§ 9.05–9.05(d); Dellapenna, Regulated Riparian Approach to Groundwater, in WATERS AND WATER 

RIGHTS, supra note 47, § 23.05–23.05(d). 

 342. For a rare explicit acknowledgement that Arizona and Nebraska have enacted a regulated ri-
parian system for groundwater rather than a scheme of appropriate rights, see Danielle Spiegel, Book Note, 

Can the Public Trust Doctrine Save Western Groundwater?, 18 NYU ENVTL. L.J. 412, 422 (2010); see also 

Dellapenna, Regulated Riparian Approach to Groundwater, in WATERS AND WATER RIGHTS, supra note 
47, § 23; J. David Aiken, The Western Common Law of Tributary Groundwater: Implications for Nebraska, 

83 NEB. L. REV. 541 (2004); but see Spear T Ranch, Inc. v. Knaub, 691 N.W.2d 116, 133–38 (Neb. 2005) 

(stating that the Ground Water Management and Protection Act does not displace the common law of 
groundwater), further appeal on other grounds, 713 N.W.2d 489 (Neb. 2006). 

On the Arizona act generally, see William Blomquist, Tanya Heikkila, & Edelia Schlager, Institu-

tions and Conjunctive Water Management among Three Western States, 41 NAT. RES. J. 653, 661–66 
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more or less pure riparian rights to surface waters. The states that have separate 

regulated riparian statutes for surface waters and groundwater are all states that 

formerly followed riparian rights for surface waters and (apparently) the absolute 

dominion rule for groundwater. 

In each state in which a regulated riparian statute was enacted for either sur-

face waters or groundwater, the immediate cause of the enactment was a perceived 

crisis in the state’s water law caused by an extraordinary shortage of water relative 

to demand, a shortage that was perceived as likely to be recurring or even perma-

nent.
343

 This pattern explains the few states that have separate regulated riparian 

statutes for surface waters and groundwater. Arkansas, Georgia, South Carolina, 

and Virginia enacted their regulated riparian statutes at different times for surface 

waters and groundwater, largely because of local political circumstances rather than 

because of any particular decision that separate regulatory regimes are appropriate 

for the different sources of water.
344

 The reasons why the pressures for law reform 

were felt at different times and perhaps in different degrees in these states for dif-

ferent sources of water varied and have not been subjected to thorough analysis, but 

each state found it easier to enact a separate statute rather than to enact amendments 

to the earlier enacted statute to extend its reach to additional water sources. This 

appears to have been true even when, as was true in three states, the newer statute 

closely parallels the earlier statute. These statutes share one feature that sets them 

apart from general regulated riparian statutes that apply to most or all waters in the 

state—virtually by definition, having a stand-alone regulated riparian statute that 

focuses exclusively on groundwater impedes or precludes the possibility of con-

junctive management. This problem can be dealt with satisfactorily in Arkansas, 

Georgia, South Carolina, Virginia, and Wisconsin—states that have a separate reg-

ulated riparian statute for surface waters administered by the same agency as ad-

ministers the state’s regulated riparian for groundwater. 

In states where the law of surface waters is not regulated riparianism, apply-

ing regulated riparianism to groundwater (Arizona, Illinois, Nebraska, New Hamp-

shire) can make conjunctive management difficult or impossible. The Arizona Su-

preme Court made this clear in its decision in In re General Adjudication of the 

Gila River.
345

 As the case proceeded, the court held that even if pumping ground-

water would deplete related surface streams by fifty percent or more of the amount 

                                                                                                                                       
(2001); Desmond D. Connall, Jr., A History of the Arizona Groundwater Management Act, 1982 Ariz. St. 
L.J. 313; Glennon & Maddock, supra note 185. A federal court recently assumed that Arizona still followed 

the reasonable use rule for groundwater. Brady v. Abbott Labs., 433 F.3d 679 (9th Cir. 2005), cert. denied, 

549 U.S. 886 (2006). See also L. William Staudenmaier, Between a Rock and a Dry Place: The Rural Wa-
ter Supply Challenge for Arizona, 49 ARIZ. L. REV. 321 (2007) (analyzing water issues on the basis of the 

continued applicability of the reasonable use doctrine). 

 343. See generally Robert H. Abrams, Water Allocation by Comprehensive Permit Systems in the 
East: Considering a Move Away from Orthodoxy, 9 VA. ENVTL. L.J. 255 (1990); Ray Jay Davis, Don 

Phelps & George William Sherk, Influencing Water Legislative Development: What to Do and What to 

Avoid, 31 WATER RESOURCES BULL. 583 (1995). 
 344. See, e.g., John L. Fortuna, Note, Water Rights, Public Resources, and Private Commodities: 

Examining the Current and Future Law Governing the Allocation of Georgia Water, 38 GA. L. REV. 1009, 

1033–41 (2004); G. Alan Perkins, Arkansas Water Rights: Review and Considerations for Reform, 25 U. 
ARK. LITTLE ROCK L. REV. 123 (2002). 

 345. In re Gen. Adjudication of All Rights to Use Water in Gila River System and Source, 857 

P.2d 1236 (Ariz. 1993) (en banc). 
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of groundwater pumped within ninety days of the pumping, the groundwater was 

not subject to appropriation and therefore could not be included in a general adjudi-

cation of surface water rights.
346

 Conjunctive management is not altogether pre-

cluded by this decision. Legislation expressly authorizes the underground storage 

and recovery of surface waters
347

 and the retirement of groundwater by withdraw-

ing land from irrigation or by substituting surface waters for uses of groundwa-

ter.
348

 These arrangements still leave conjunctive management seriously incom-

plete. This is a major problem even if the regulated riparian scheme works as de-

signed, yet there is no reason to believe that the regulated riparian approach is any 

worse than the other approaches to groundwater law when it comes to conjunctive 

management. One could conclude, on the other hand, that the regulated riparian 

approach is superior to the other approaches in other respects. 

III. IS THERE A ROLE FOR MARKETS? 

In this “neoliberal” era, markets are presented as the best or only tool for 

managing or resolving social, political, and economic problems.
349

 Such thinking 
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leads economists, engineers, lawyers, and others to propose markets as the best tool 

for environmental management generally,
350

 and for water resources in particu-

lar.
351

 Critics have raised serious questions about the utility of such schemes for 

water, a common pool resource, even when the water is underground in confined or 

unconfined aquifers.
352

 Despite the widespread advocacy of markets, state controls 
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in fact generally are being extended rather than reduced—as the spread of adminis-

trative controls under appropriative rights and the regulated riparian approach at-

test. 

In contrast to a system that determines allocation of property claims through 

the discretionary acts of judges and administrators, market advocates prefer inde-

pendent, fixed property rights in groundwater. They see the defects in markets, in-

cluding market failures, as trifling alongside the harm perpetrated by a discretion-

ary legal regime that depends on a determination of “reasonableness,” whether de-

termined only after a particular water situation has erupted into controversy (as 

under the reasonable use rule) or when a permit is issued (as under the regulated 

riparian approach).
353

 For market advocates, the state should formally recognize the 

impact of market forces on property allocations, rather than mask them under po-

tential discretionary reassignments based on reasonableness. The state should allow 

private property in a natural resource like groundwater or allow the state’s instru-

mentalities to hold property interests as delegates of state power. 

Market proponents argue that the propertization or commoditization of 

groundwater, while still confined in its aquifer, offers opportunities for benefits to 

be derived from the exclusivity, fixity, enforceability, and transferability of the 

traditional property rights with such right holders having individualized benefits 

that will reduce their desire for wealth transfers from the taxpayer or from the envi-

ronment and with conservation of the resource following almost inevitably.
354

 By 

allowing the universal development of this additional form of property, what was 

once merely a freely exploitable natural phenomenon becomes a conservable natu-

ral resource.
355

 For market proponents, requirements of “reasonableness,” “fair-

ness,” and “public interest” simply prevent a proper definition of the property right, 

specification of the resource, and maximization of profit and conservation alike. 

Such court-imposed rules are seen as interventions that impose non-market controls 

that convert something into a public resource that would far better be managed as a 

private property right.
356

 

Once a property right has been defined and the terms for the enforcement and 

transferability are set forth in its definition, market proponents claim that the right 

should be allowed to operate in the market only under predictable constraints pre-

viously laid down by law to guide decisions of potential investors in the newly de-

fined property right.
357

 Assuming that the property right in groundwater has been 

defined so as to compel its property holders to “face the full opportunity costs of 

their actions, [so that] they will take only those actions that produce positive net 
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benefits for themselves and for society,” market proponents such as Terry Ander-

son conclude that the law has done enough.
358

 Greater specificity, enforceability, 

and transferability of groundwater under such a property system arguably justify 

rejection of a state’s discretionary right to intervene on behalf of “reasonableness,” 

“fairness,” and the “public interest.”
359

 As economist Jack Hirshleifer commented, 

[I]n a populist era the idea of anyone having exclusive rights seems like an 

offense against the public. And in an activist age, the solution to be feared 

is subjecting all uses to the whim of a supervisory agency rather than to 

the even-handed enforcement of carefully defined property rights. When 

commissions or courts license . . . with tenure contingent upon . . . some 

ill-defined notion such as serving the public good, the result is a grossly 

inefficient allocation of water resources.
360

 

Market proponents point to the supposed success of markets for managing 

surface waters in Chile as “proof” that market systems can and do work.
361

 Propo-

nents also point to other examples, such as the California Water Bank
362

 and the 

water transfer from the Imperial Irrigation District and San Diego.
363

 These exam-

ples do not in fact prove that markets for raw water actually work. As geographer 

Carl Bauer has shown through extensive on-the-ground research, reports of the 

successful implementation of the Chilean water marketing laws are greatly exag-

gerated.
364

 Elsewhere I have written extensively about both the California Water 
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Bank and the “sale” from the Imperial Irrigation District to San Diego, showing 

that they were not true market transactions but regulatory interventions masquerad-

ing as market transactions—interventions that had the effect of transferring wealth 

from poorer members of the communities involved to the wealthier members of 

those communities.
365

 

The problem that prevents markets from functioning without heavy-handed 

state intervention is the very same problem that the market is supposed to pro-

mote—the treating of a water right as a discrete item of property. Water in large 

quantities is, by its nature, a shared resource so that what you do with or to your 

water affects my water. As a result, courts will not allow a change in a water right 

(whether by sale or otherwise) if it would adversely affect other water rights—even 

junior water rights.
366

 Except for the absolute dominion rule, this “third-party rule” 

applies to groundwater every bit as much as it applies to surface water.
367

 To do 

otherwise would be to allow the seller of a water right to convey the property rights 

of affected third parties without their consent or their compensation.
368

 The result, 

however, is that any significant sale of water rights that would involve a significant 

change in the pattern of water usage can be blocked by numerous, perhaps innu-

merable, third parties—resulting in what some would call a “tragedy of the anti-

commons.”
369

 

In contrast with the advocates of markets, many persons argue that the law 

should limit uses of groundwater to those that are “reasonable”—whether in the 

guise of the reasonable use rule
370

 or in the guise of the regulated riparian ap-

proach.
371

 The power to decide whether a particular use or pattern of use is reason-
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able allows courts or administrators to exercise discretion over a protracted period 

of time through a process of reversing or reinstating specific decisions regarding 

“reasonableness” in a particular fact situation. The result is that groundwater 

“rights” held on the predicate that the use in question is “reasonable” can be lost at 

any time without compensation.
372

 Discretion in courts and administrators, so much 

lamented by market proponents,
373

 is preferred by others who are unimpressed by 

the markets. 

Proponents of a market regime for environmental management similarly criti-

cize the increasing employment of “traditional planning and land-use control tools” 

by either state or federal governments “embark[ing] on a massive planning . . . 

strategy.”
374

 Rural land for the most part remains substantially unregulated, yet 

concern over well-head protection and other water issues has increased the amount 

of regulation applicable to land use, both above and below the surface of the 

ground.
375

 However necessary this may be, such legal intervention into previously 

little-regulated land uses, especially in rural areas, represents heavy reliance on 

regulation rather than markets. Even staunch critics of rural land use controls doubt 

that they can prevent the broad implementation of centrally directed state/federal 

controls over rural land when the public interest requires it.
376

 If the surface use of 

farmland is seeing more public control, it is unlikely that there will be much 

movement towards fixed, enforceable, and transferable property interests in 

groundwater that has not yet been pumped from the ground. 

One need not adopt a pure market system, if such could ever exist or has ever 

existed historically, in order to accept the value of legal regimes accommodating 

market forces through independent, fixed property rights—for example, estates in 

groundwater.
377

 Most likely, neither a system of command regulations nor an au-

tonomous system of fixed units of independent private property alone will be em-

ployed. Even should the state claim to be public trustee of groundwater, equitable 

estates having the dignity of independent, fixed rights could still be carved out of 

this trust corpus.
378

 The state needs identifiable units of property to regulate, just as 
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the holders of these units need the state legal regime to provide full security for 

their interests. In any resulting mixed system, government’s role would remain 

strong. Not only would governmental intervention be necessary to provide infor-

mation and monitor groundwater, it would also be necessary to create a legal and 

institutional framework for sales of water or aquifer access rights.
379

 

IV. CONCLUSION 

In managing an ambulatory resource such as groundwater, the legal system—

whether one of independent fixed property rights, or one of command regulations, 

or a mix of both—must limit use of the resource as necessary to ensure its sustaina-

bility.
380

 In considering the physical removal of groundwater, like the physical re-

moval of stream water, one must focus on how consumptive the use will be and 

how much of the water extracted eventually will find its way back to some aquifer, 

even if not the aquifer of the extracted water’s origin.
381

 In some way, people using 

groundwater must be induced to vary the rate of pumping, maintain sustainable 

water tables, and return or substitute at least a portion of the extracted water.
382

 The 

traditional failure to establish resource specifications and to identify protectable 

interests has led to waste and abuse of groundwater.
383

 Whether correction comes 

through a market or by a stringent system of standards rigorously enforced, the 

quantity and quality of groundwater must be maintained to produce a sustainable 

yield of potable water, as well as providing surface support and resistance to salt-

water incursion. Anything less will produce dramatically negative results. 

Command (regulations), while intended to ensure the sustainability of scarce 

ambulatory resources, has not been entirely successful.
384

 Markets have their own 
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problems when used to manage water resources.
385

 Yet for too long, groundwater 

has been treated as outside either regulation or a specific property system. As a 

scarce resource, groundwater increasingly has lost even the vaguest appearance of 

rightfully carrying a zero price, yet it continues to be priced as if it were a free 

good.
386

 The resulting policies of either creating publicly financed projects that 

make the water available greatly below cost or of authorizing self-suppliers to 

pump from allegedly free aquifers are in trouble.
387

 These failures persist because 

public awareness about aquifers has been slow to develop and is comparatively 

recent. People in modern urban-industrial societies, moreover, mostly saw them-

selves as detached from nature, until recently giving little thought to most resources 

provided by nature.
388

 Thus even today, public awareness often is confined to those 

who perceive the possibility that the groundwater resource is more limited than the 

demands that are or may be made on it. These perceptual problems combine to en-

sure that too often the world’s legal systems have been willing to leave resources 

like groundwater in a common-property condition that creates “a destructive nega-

tive sum [game]”
389

—in other words, a “tragedy of the commons.”
390

 

The tragedy of the commons works itself out in all too familiar patterns. 

When groundwater is plentiful, indifference is prevalent. When groundwater is 

scarce, rather than shifting to conservation, users insist on getting more of the 

scarce resource. Conservation, if it appears, has been a late bloomer. Judging from 

the increasing unpopularity of environmental regulations,
391

 most Americans are 

only generally concerned about water availability, pollution, or use and not about 

any dynamic role that water plays in nature. Yet in recent years, sustainability has 

become a mantra in the public consciousness as well as on government agendas.
392

 

This changing public opinion puts pressure on the legal system to change in many 
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ways, including imposing meaningful regulations on groundwater in order to pro-

tect aquifers.
393

 

Under such pressure, conservation has already become a legal mandate in var-

ious guises. Appraisal of public concerns about groundwater often takes the form of 

claims that the public trust applies to groundwater.
394

 Administrative agencies pur-

port to assess and apply the “public interest,” albeit often with little or no actual 

opportunity for public input.
395

 Governments now create formal institutions for 

ensuring public involvement in decisions affecting groundwater. These can include 

advisory committees or elected decision-making bodies
396

—a global phenome-

non.
397

 Some commentators have suggested that all that is needed to ensure ade-

quate public involvement is a mandatory duty to negotiate among the interested 

parties.
398

 Yet even when groundwater users directly elect the decision-making 

authorities, the decision-makers all too often do not seem responsive to their con-

stituents. One study of local groundwater districts across eastern Colorado and 

Kansas found as many as forty percent of irrigators doubted whether the districts 

served the interests of those eligible to vote.
399

 That votes in irrigation or ground-

water districts can be, and often are, weighted according to the size of the voter’s 

landholdings (rather than on the “one person, one vote” basis) contributes to the 
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tendency of the directors not to act in the interests of the community as a whole.
400

 

Whether ensuring the actual representativeness of such institutions would solve 

such problems is far from clear. This in turn raises questions about the extent to 

which representative or even direct public decision-making actually works given 

the insights available from public choice theory
401

 and cognitive psychology.
402

 

Despite the growing importance of public involvement in decision-making 

regarding groundwater, courts have in fact shown little interest in protecting public 

involvement in the administrative procedures increasingly imposed on groundwater 

users.
403

 The Justice Department, in enforcing Section 5 of the Voting Rights 

Act,
404

 has proven more interested, and perhaps will be more effective, in compel-

ling states to allow citizens a voice in groundwater management.
405

 Too frequently, 
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a lack of effective public participation results in a denial of environmental justice or 

opens the door to environmental racism or both; overcoming such problems is no 

easier for groundwater management systems than for other aspects of social inter-

action.
406

 

One means for ensuring that groundwater management institutions are more 

responsive to the public is litigation challenging the institutions if they step outside 

the bounds of their mandate. Persons, natural or artificial, who could lose directly 

from decisions by groundwater management institutions, often litigate whether the 

institution was authorized to take the decision it made.
407

 Traditional notions of 

standing often preclude suits by persons with a more generalized interest in the 
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decision.
408

 In some states, and under federal law, the authorization of “citizen 

suits” or other expansive notions of standing appeared to enable such diffused in-

terests to gain a hearing in court.
409

 Federal courts, however, have been cutting 

back on standing in environmental cases, including under the citizen suit provi-

sions.
410

 On the other hand, more recent cases on standing have given a more gen-

erous reading than many expected.
411

 

Some state courts have also taken narrow views of standing in the litigation of 

environmental cases.
412

 Other states have taken steps to protect public access to 
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litigation over resource management.
413

 Standing requirements for intervention in 

administrative proceedings sometimes differ from standing requirements for initiat-

ing or intervening in judicial proceedings.
414

 In federal courts, at least, some plain-

tiffs have been able to skirt the restrictions on citizen suit provisions by bringing 

qui tam actions under the False Claims Act.
415

 In either sort of case, however, a 

court can invoke notions of governmental immunity and judicial deference to ad-

ministrative decisions, particularly if governmental discretion is involved, to pre-

vent litigants from successfully challenging the institution’s decisions.
416

 Some 

courts have been unwilling to shelter local governments behind claims of govern-

mental immunity in groundwater disputes with neighbors.
417

 The Supreme Court 

found standing in Massachusetts v. Environmental Protection Agency
418

 in a state 

to represent the rights of its citizens in challenging action (or inaction) by the feder-

al government in its decisions. 

To a certain extent, public participation can be achieved through the multipli-

cation of administrative agencies that must approve a project. For example, the one-

time monopoly of the Federal Power Commission (now the Federal Energy Regula-
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tory Commission) over the licensing of hydroelectric dams has been broken by 

court decisions requiring the Commission to accept licensing conditions imposed 

by other agencies.
419

 Even when other agencies do not have a veto over the primary 

agency’s decisions, they can delay the decision, sometimes for decades, through 

litigation as well as through consultations.
420

 Whether the social costs of such de-

lays are appropriate often depends on one’s opinion of the decision being delayed. 
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