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i ® About the Policy Analysis Group

ABOUT THE POLICY ANALYSIS GROUP

Role and Mission. The ldaho Legislature created the Policy Analysis Group (or "PAG") in 1989 as a
way for the University of Idaho to respond quickly to requests for information and analysis about
current natural resource issues. The PAG’s formal mission is to provide timely, scientific and
objective data and analysis, and analytical and information services, on resource and land use
questions of general interest to the people of Idaho.

Advisory Committee. A standing 11-member Advisory Committee (see inside cover) has specific
functions assigned by the PAG’s enabling legislation. The committee’s main charge is to review
current issues and suggest topics for analysis. Based on those suggestions, the dean of the College of
Forestry, Wildlife and Range Sciences works closely with the PAG director to design analysis
projects. The Advisory Committee has a responsibility to suggest the appropriate focus of the
analysis. This is done iteratively, until an outline for the project is mutually agreed upon by the
committee and the PAG. The outline is usually organized as a series of focus questions, and the
PAG’s analytical tasks are to develop replies to the questions. The PAG uses the resources of the
university and other public and private organizations as needed. When the PAG becomes active on a
project, the committee receives periodic oral progress reports. This process defines the scope of PAG
report content and provides freedom for the PAG to conduct unbiased analysis.

Technical Review. Peer review of PAG work is absolutely essential for ensuring not only technical
accuracy but also impartiality and fairness. Reviewers (see Acknowledgements) are selected
separately for each project by the dean and PAG director, sometimes upon recommendation of the
Advisory Committee, to ensure that a wide range of expertise is reflected in the design and execution
of PAG reports, and that no point of view is favored. Report review criteria used by the National

Research Council of the National Academy of Sciences are the guidelines furnished to PAG
reviewers.

PAG Reports. This is the thirteenth report in the PAG publication series. The other twelve reports
are listed on the inside cover. The PAG is required by law to report the findings of all its work,
whether tentative or conclusive, and make them freely available. PAG reports are primarily policy
education documents, as one would expect from a state university program funded by legislative
appropriation. The PAG identifies and analyzes scientific and institutional problems associated with
natural resource policy issues. In keeping with the PAG’s mandate, several alternative policy options
are developed and analyzed. As an operational policy the PAG does not recommend an alternative.
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FOREWORD

Few natural resource issues create as much interest in Idaho as those involving threatened
and endangered species. Grizzly bears, wolves, caribou, bald eagles, whooping cranes,
salmon, sturgeon, and other rare fish, wildlife, and plants help make Idaho a special place,
and future generations of Idahoans could be poorer without them. The Endangered Species
Act was devised by the United States Congress to ensure that these species will remain with
us. The law requires us to consider and provide for these species in our land and resource
management practices. That consideration, on occasion, has significantly altered the way we
manage our land and natural resources.

Building on the experience the Policy Analysis Group (PAG) acquired analyzing issues
involved in wolf and grizzly bear recovery, and Dr. O’Laughlin’s participation on the
University Task Force on Salmon and the Columbia River System, the PAG’s Advisory
Committee suggested that the PAG undertake a broad-based report on the ESA structured
around a series of focus questions. Each question was designed to address an issue of
concern to Idahoans. Questions addressed informational issues like "What species are on the
list and protected in Idaho?" and "What actions are underway to protect and recover listed
Idaho species?" to questions that focused on the implementation of the ESA in Idaho.
Implementation questions ranged from "Does the ESA mean a shift of management control in
Idaho?" to "Where is the flexibility in the ESA?" and "How can the ESA be modified to
work better?”

I believe these are questions that Idahoans need to understand and address if they are to
be informed participants in the current congressional examination and reauthorization debates
about the ESA legislation. It is our intent that this report be a timely and informative
document that helps Idahoans effectively contribute to decisions that affect Idaho and its
Tesources.

Charles R. Hatch, Dean

College of Forestry, Wildlife and
Range Sciences

University of Idaho
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PREFACE

The Policy Analysis Group’s mandate to provide credible and unbiased information proved to be
particularly challenging with the Endangered Species Act (ESA). The following commentary by the
editor of a peer-reviewed journal illustrates why:

This issue of the Journal of Forestry is devoted to exploring the many facets of the ESA
discussion. Our intent is not to suggest what changes should be made to improve the act’s
effectiveness and support; rather, we hope readers will become better informed about the ESA
and thus better able to participate in the debate and make recommendations....

We were unable to include peer review articles specifically on the ESA as it would have
been almost impossible to get three reviewers to agree! (Staebler 1992, p. 4).

I was privileged to write the lead article for that issue of my professional journal on the eve of
scheduled ESA reauthorization that is now three years overdue. In it I explained to foresters how the
ESA works and what it might become (O’Laughlin 1992). The intent of this report is also policy
education, not prescription.

Technical review of the draft of this ESA report resulted in an agreement problem much like
that described by Staebler in the Journal of Forestry. The ESA involves not only biological
knowledge, but also ethical and social problems. The ESA arouses peoples’ emotions, making this
project perhaps the PAG’s most difficult undertaking. It was certainly more difficult than reports
analyzing the recovery of individual ESA-protected species such as wolves (PAG Report #4) and
grizzly bears (PAG Report #12). Considering the controversial nature of water quality issues (PAG
Reports #5, #8, and #9), wilderness issues (PAG Report #10) and forest health issues (PAG Report
#11), when I say that ESA issues may be more difficult to analyze impartially, I am saying a lot.

I strive to be open-minded and fair; indeed, fairness is one of the criteria used by reviewers of
all PAG draft reports, including this one. I am grateful for the diligent efforts of the contributors and
reviewers who helped me with this difficult project (see the Acknowledgements section), and hope 1
have satisfied the concerns and constructive criticisms they expressed during the review process. In
some instances I felt it was necessary to incorporate their comments into the report, and these are
identified as (name, review comments). For the benefit of reviewers and for your understanding, a

qualifying statement from a chapter on endangered species recovery plans in a book on that subject
seems appropriate here:

Not all reviewers have endorsed its content, but such is the nature of the process in which we all
work in trying to protect and restore endangered species. (Clark and Harvey 1991, p. 161).

Although many people tried hard to help make this report as useful as possible, as PAG director
and report author, all errors of omission or commission are my responsibility.

Jay O’Laughlin, Ph.D.
Director, Policy Analysis Group, and
Professor, Department of Forest Resources
College of Forestry, Wildlife and

Range Sciences
University of Idaho
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SUMMARY AND OVERVIEW

This Summary and Overview section consists
of the same text that was published separately
as a 24-page Executive Summary. The three
tables referred to in this Summary and
Overview were included in the Executive
Summary, but are included here in later
chapters.

Goal of the ESA

The goal of the Endangered Species Act (ESA)
is species conservation.* This translates into
actions to identify all species and subspecies of
animals and plants—and populations of
vertebrate animals—that face the possibility of
extinction, and then protect and recover the
threatened or endangered species.

The law affects many activities throughout
the United States on all land ownerships.
Although Congress has amended the ESA
several times since it was enacted in 1973, the
law has retained its basic purpose and
protection provisions. Because habitat
transformation by human activity can lead to
habitat impoverishment for some plants and
animnals, habitat modification is a key concern
of the Act. Determining the effects of habitat
transformation on fish, wildlife, and plants
involves judgments about land-use practices
and the modifications of them required to meet
species’ needs.

Biological science is relied upon for data to
ensure that land and resource management
practices do not cause "harm" to species or
their habitats. Because the requirements of
imperiled species are intertwined with habitat,
species’ needs sometimes clash with the desires
of some humans. The ESA was designed to
ensure that imperiled species’ needs are met
before human wants are fulfilled. Sometimes
that assurance is necessary because other laws
have not provided the protection Congress
intended. For example, federal laws for
decades have mandated that salmon in the

Columbia River system are to be treated
equitably with other river resources, yet their
numbers have dwindled significantly, and they
are now protected by the ESA,

The ESA is a bold experiment in reordering
the relationship of human and non-human
species. Implementation of the Act raises
biological issues about how many members of
a species there ought to be and where they
ought to be. These questions led to the
invigoration in the 1980s of a new discipline
called conservation biology. (The scientific
issues addressed by conservation biologists are
briefly reviewed in Appendix A.)

ESA implementation also results in social
and economic issues being raised about how
much it will cost to protect and recover these
species, who should pay the costs, and the
respective roles of different public and private
landowners in providing habitat. Economic
development activity in the vicinity of a
protected species is not absolutely forbidden by
the Act. The ESA is not designed to stop
development projects, but to ensure no "harm"
is done to the species and that its habitat is not
significantly modified in an adverse way. In
practice that is not so simple.

Purpose and Organization of the Report

This report is designed to answer a number of
questions about the effects of ESA
implementation in Idaho, especially legal
requirements that might necessitate
modification of existing land and resource
management practices. The focus questions
that guided the analysis were suggested by a
committee made up of leaders of public
agencies and private organizations interested in
Idaho’s natural resources. (See the brief
About the Policy Analysis Group section on
page i for further explanation.) These 15
focus questions provide the organizational
framework for this report. The Policy
Analysis Group develops replies to these
questions; short replies are provided in this

* Underlining is used throughout this report to highlight terms with specific definitions in the
Endangered Species Act (ESA § 3)—the symbol § means section and is used to refer to portions of
the ESA. These specific definitions are presented as a Sidebar on page 4 of this Summary and
Overview. Other unfamiliar terminology appears in the Glossary at the end of the report.
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Summary and Overview. There is a chapter
addressing each focus question that provides
the analysis supporting the short reply in this
Summary and Overview,

The report begins with a chapter of
Introduction that sets the stage for the
analysis by briefly reviewing why science
cannot address all the ESA questions. It is
difficult to overemphasize the importance of
habitat in species conservation, and habitat is
thus a continuing theme throughout this report.
Decisions affecting habitat involve land and
resource uses and are thus political. This
explains in part why science cannot address all
the ESA questions.

The body of the report consists of 15
chapters numbered and titled as focus
questions. These chapters could be read in
any order, depending on your interest. The
report’s Conclusions are presented in this
Summary and Overview. A Glossary at the
end of the report defines terminology that may
be unfamiliar; in this Summary and
Overview, Sidebar S-1 provides essential
definitions necessary to understand the ESA.
Case studies of species conservation in Idaho
are featured in Appendices to the report,
where salmon protection, bull trout
conservation efforts, and grizzly bear recovery
plans in [daho are presented (Appendices B,
C, and D, respectively). Other Idaho
examples, especially the gray wolf and the
Bruneau hot springs snail, are scattered
throughout the report to illustrate points about
ESA implementation in Idaho.

Focus Questions and Short Replies

All of the following short replies to the 15
focus questions are based on the analysis in the
report, as are the Conclusions and other
discussions presented in this Summary and
Overview.

1. How does the ESA work? The reply to this
question explains the means and ends of the
Act, rather than an appraisal of its success. A
simplified overview of the ESA is presented in
Sidebar S-2.

Three words capture the essence of required
ESA processes: identify, protect, and recover.
The ESA identifies species threatened or

endangered with extinction and the critical
habijtat essential to their survival and recovery;
it protects the identified species from "harm"”
and its habitat from significant adverse
modification; and it mandates affirmative
action by all federal agencies to recover the
species to the point where the Act’s protection
is no longer necessary.

Some facts pertinent to the three required
ESA processes follow, and are provided to set
the stage for a better understanding of the
remainder of this analysis.

HKdentify.—On March 31, 1995 there were
961 species in the U.S. identified and
officially listed through rule-making
procedures as threatened (202 species) or
endangered (759 species); 55% of the listed
species were plants (US-FWS 19955).

There has been a substantial increase in new
listings since 1991 (Figure S-1). Part of the
increase is explained by the fact that in
December 1992, when there were 779 species
on the list, the FWS agreed to settle a lawsuit
(The Fund for Animals v. Turner, Civ. No. 92-
800) by adding 401 additional species to the
list by September 1996 (see Glitzenstein 1993,
Howe 1993),

Between September 30, 1991 and March 31,
1995, the list grew by 50%, with increases of
255 plants, 41 invertebrates (snails, clams,
crustaceans, insects, and spiders), 18 fishes, 7
birds, and one mammal (Figure S-2). In April
1995 the U.S. Congress imposed a moratorium
on new listings, and as of September 30, 1995,
no new species had been added to the list,
which remains at 961 species.

The ESA requires critical habitat for
virtually all listed species to be identified and
designated through required rule-making
procedures that aliow economic impacts and
any other impacts to be considered. Less than
15% of the listed species have designated
critical habitat, which Coggins and Glicksman
(1995) describe as putting species’ needs above
any other land use.

Protect.—Species that have been formally
identified as threatened or endangered are
protected by two principal mechanisms. First,
section 7 of the ESA prohibits federal agencies
from taking actions that would "jeopardize”
the species. On federal lands, or on state and
private lands where federal permits or funds




Summary and Overview - Focus Questions and Short Replies ® 3

Number of species listed each year
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Figure S-1. Number of U.S. species listed as threatened or endangered each year,
1967-1995.

Source: Data from US-GAO (1992) and Endangered Species Technical Bulletin (March 1994,
January/February 1995, and March/April 1995).
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Figure S-2. Comparison of the total number of listed gpecies by group,
September 1991 to September 1995.

Source: Data from Endangered Species Technical Bulletin (October 1991 and
March/April 1995).
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Sidebar S-1.

Essential ESA Definitions

The ESA (§ 3) provides specific definitions of the terminology used in the Act. Some of the
important definitions essential to understanding the ESA are as follows (underlining added):

® The term "species” includes any subspecies of fish or wildlife or plants, and any distinct population
segment of any species of vertebrate fish or wildlife which breeds when mature.

® The term "epdangered species” means any species which is in danger of extinction throughout all or a
significant portion of its range other than [certified insect pests].

® The term "threatened species” means any species which is likely to become an endangered species within
the foreseeable future throughout all or a significant portion of its range.

® The terms "conserve”, "conserving", and "conservation" mean to use and the use of all methods and
procedures which are necessary to bring any endangered species or threatened species to the point at

case ... regulated taking.

which such measures are no longer necessary. Such methods and procedures include ... all activities
associated with scientific resources management such as research, census, law enforcement, habitat
acquisition and maintenance, propagation, live trapping, and transplantation, and, in the extraordinary

® The term critical habitat for a threatened or endangered species means—the specific areas ... (I) essential

protection.

modification. ]

to the conservation of the species and (II) which may require special management considerations or

® The term "take” means to harass, harm, pursuve, hunt, shoot, wound, kill, trap, capture, or collect, or to
attempt to engage in any such conduct. [Note: regulations define "harm” to include significant habitat

Source: ESA (§ 3).

are involved, the facts are that nationwide in
the late 1980s and early 1990s, less than 1%
of development projects were halted because
they posed "jeopardy.” This low percentage,
however, masks the importance of conflicts
that do arise, and it does not include most
private land ESA conflicts.

Second, section 9 of the ESA prohibits the
take of a species by any individual, except
under special flexible circumstances authorized
by the Service (see Question 12). The take
prohibition includes no significant habitat
modification, regardless of whether or not it is
critical habitat.

Recover.—In April 1995 there were 445
approved plans to recover the 961 listed
species (US-FWS 1995b). Virtually all listed
species are required to have an approved
recovery plan; roughly half do not.

2. Who is responsible for the ESA? Two
federal agencies have the major responsibilities
for implementing the Act. The U.S. Fish and
Wildlife Service (FWS) is responsible for
plants and most animals. The National Marine

Fisheries Service (NMFS) is responsible for
most marine mammals—whales, dolphins,
porpoises, seals, and sea lions—and all
anadromous fish, including salmon, that spawn
in fresh water but spend a large part of their
lives in the ocean. This report uses the term
“Service" collectively to describe both
agencies, in part for convenience, and in part
to be consistent with federal regulations that
use the term "Service" to refer to the two
agencies. You must recognize, however, that
the FWS has the major responsibility for ESA
implementation. Because it is responsible for
salmon, the NMFS has recently played an
important role in gpecies conservation activities
in Idaho.

The ESA recognizes the importance of
cooperative relationships between the federal
and state governments. The Act makes federal
funds available to states that have entered into
a cooperative agreement. The Idaho
Department of Fish and Game is the state’s
lead agency for ESA matters. Other federal
and state agencies and all private individuals
have a responsibility to ensure that their




Summary and Overview - Focus Questions and Short Replies ® 5

Sidebar S-2.

A Simplified Overview of the ESA

resources law (Coggins and Glicksman 1993).

for listing species in other nations (ESA § 8).

What? The ESA replaced two earlier versions of the Act, which did not include the strict procedural
requirements that make the ESA the closest thing to an absolute legislative command in public natural

Why? To temper economic development activities with adequate concern for the well-being of all species
(ESA § 2(a)(1)), the goal of the Act is to recover species threatened or endangered with extinction.

Where? The Act applies to all lands and territorial waters of the United States. There is also a provision

Who? The implementing authorities identified in the ESA (§ 3) are the Secretary of the Interior (U.S. Fish
and Wildlife Service or the FWS), Secretary of Commerce (National Marine Fisheries Service or the
NMFS), and the Secretary of Agriculture (import/export of terrestrial plants). The ESA authorizes these
agencies to promulgate regulations to implement the Act.

When? The ESA was enacted by Congress in 1973, and since then, Congress has added stipulations that
certain procedures must be accomplished within certain periods of time.

How? The goal of the Act 1s species conservation, which means to recover threatened and endangered

definitions in the Act are underlined):

(ESA § 4).

time lines, and costs.

species. This can be best described by briefly outlining the requirements of the Act (terms with specific

® [dentify threatened and endangered species and include them on the list of protected species, and idendfy
the critical habitat essential to their recovery and designate it as such through rule-making procedures

® Protect listed species by prohibiting actions that "harm” the species or its habitat. No individual can
trade in listed species or their parts without a permit, nor can an individual take species (ESA § 9). Take is
broadly defined in section 3 of the ESA, and even more broadly defined by regulations. Federal agencies
cannot undertake any action that might "jeopardize™ the continued existence of the species, or allow
"adverse modification” of critical habitat (ESA § 7). Neither "jeopardy” nor "adverse modification” are
defined in the Act. Section 7 is implemented through interagency consultation. The regulatory definition of
“harm" is 50 broad that it is an all-encompassing term for the various protection mechanisms in the Act.

® Recover listed species. Federal agencies are obligated not just to protect individual members of the
species, but to recover the species (ESA § 4). The implementing agencies must develop and implement a
recovery plan with recovery goals expressed as objective criteria, and include details of specific actions,

actions do not "harm" threatened and

endangered species or adversely or
significantly modify their habitat,

3. Where is ESA information available? The
two principal sources of information for Idaho
citizens are (@) the two field offices of the
U.S. Fish andWildlife Service that cover Idaho
(one in Boise, the other in Spokane,
Washington); and (b) Idaho Department of
Fish and Game, which has a Nongame Office
as well as the Conservation Data Center that is
responsible for maintaining a database on rare
plants, animals, and fish in the state. (Rare
species include threatened, endangered, and

other plants, animals, and fish considered
worthy of special concern.) Both Idaho
Department of Fish and Game offices are in
Boise. The National Marine Fisheries Service
opened an office in Boise in 1994 to deal with
salmon issues in the state.

The focus question in chapter 3 presents a
checklist for land managers concerned about
their relationship with the ESA. It includes
what landowners should do to determine if
rare species are on their land, and then what to
do if rare species are discovered. The first
action is to contact one of the agencies
identified above.
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4, What species are on the ESA list and
protected in Idaho? Currently there are 18
species in Idaho on the list of gpecies protected
by the ESA. As shown in Table 4-1 (see page
76), protected species in Idaho include three
mammals (gray wolf, grizzly bear, and
woodland caribou); three birds (bald eagle,
peregrine falcon, and whooping crane); four
fish (Kootenai River white sturgeon, Snake
River sockeye salmon, and the fall and
spring/summer runs of Snake River chinook
salmon); six snails (five in the middle reach of
the Snake River plus the Bruneau hot springs
snail); and two plants (MacFarlane’s four-
o’clock and water howellia).

5. What actions are underway to protect and
recover listed Idaho species? The ESA
requires the Service to develop and implement
a plan to recover each listed gpecies. A
summary of the status of plans for each of the
18 listed species is provided in the report.
Conservation of Snake River salmon involves a
high degree of biological, social, economic,
institutional, and political complexity. A
recovery plan draft released for public
comment in March 1995 was more than three
years in the making, Grizzly bear recovery
involves a recently revised and controversial
recovery plan that the PAG covered in detail
in another report (MacCracken et al. 1994).
Another PAG report focused on gray wolf
recovery (Wise et al. 1991), and illustrative
examples from it are scattered throughout this
report.

6. What are the prospects for recovering and
delisting these species? After a species has
reached the recovery goals stated in the
recovery plan, it is to be removed from the
protected list. Within the next five years, only
one species, the peregrine falcon, is likely to
be delisted in Idaho. The status of the bald
eagle in Idaho is improving and it was recently
downlisted from endangered to threatened not
only in Idaho, but throughout the contiguous
48 states. The MacFariane’s four-o’clock is in
the process of being downlisted, again
indicating improved status. All fish, snails,
and the water howellia have been listed for
less than five years and it is too early to tell
what might happen to them. Perhaps the most

difficult and expensive set of recovery tasks
yet faced under the ESA involves Snake River
salmon. It appears that woodland caribou and
the grizzly bear populations in the northern
Idaho panhandle will always have a struggle to
maintain their current low population levels.
Efforts to reintroduce the gray wolf to Idaho
have just begun and it is premature to judge
the potential outcome. Attempts to establish
an Idaho whooping crane population have been
unsuccessful.

7. What species in Idaho are candidates for
ESA listing? Approximately 135 gpecies in
Idaho appear on various federal and state
agency lists as potential candidates for
threatened and endangered status under the
ESA. The Conservation Data Center, which is
administered by the Idaho Department of Fish
and Game, maintains a data base on these
species (see CDC 1994).

8. What actions are underway to prevent the
need to list candidate species? More
important than identifying candidates for
potential future listings is to take affirmative
actions in the attempt to preclude the need for
their listing. This is being done in Idaho.

Under the leadership of the Idaho
Department of Fish and Game, the Idaho
Conservation Effort was begun in 1994 as an
attempt to identify and mitigate the factors
involved in the decline of 35 candidate species.
After a Habitat Conservation Assessment is
completed, a Conservation Strategy is
developed through interagency efforts. The
end result may be a Conservation Agreement
that identifies responsibilities for actions to
improve the status of these gpecies, with the
hope of reducing the priority of their status as
candidates for threatened or endangered
listing.

A Tshort list" of species for which these
efforts are underway includes bull trout (see
Table 8-1, page 102). The bull trout is a
particularly important gpecies because of its
wide range throughout the inland Pacific
Northwest and the fact that its stream habitat is
largely dependant on the condition of
neighboring forest lands. Attempts to meet the
needs of bull trout in Idaho through the
Conservation Agreement approach indicate that
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cooperation between agencies, private
landowners, and timber operators will be
necessary before a successful agreement can be
attained. The success of the Idaho
Conservation Effort, however, should not be
judged by whether or not the needs of bull
trout can be adequately addressed through this
approach.

9. What are the major ESA issues? Five ESA

issues are frequently discussed that are central

to ESA reauthorization debates in the United

States Congress (see Bean 1991):

@ The ESA: stunning success or colossal
failure?

® The Act’s costs: inordinately expensive or
miserly cheap?

® The Act needs more balance, but which
way?

® Subspecies and populations: does the Act
protect too much?

@ Does the ESA place animal welfare ahead of
human welfare?

Each of these five issues can be argued from
opposing perspectives.

The facts pertinent to the success issue are
that only one gpecies in the U.S.—the dusky
seaside sparrow—has gone extinct since 1973;
seven species had recovered enough by the end
of 1994 to be delisted (see Table 9-1, page
111). As of September 1992, the status of
roughly 10% of the listed species (69 of 711)
was improving, 28% were stable, 33% were
declining, 2% were thought to have gone
extinct, and the status of 27% was unknown
(US-FWS 1994g).

On costs, federal ESA expenditures are
authorized at roughly $50 million per year in a
budget with total federal expenditures of about
$1 trillion. This figure is misleading, as some
ESA expenditures do not show up as budget
line items; for example, the expenditures for
salmon recovery by the Bonneville Power
Administration. Also, the costs of social and
economic impacts go beyond budget
expenditures but are difficult to quantify, as
are benefits of ¢congervation actions. Because
Congress declared that gpecigs facing
extinction "are of esthetic, ecological,
educatjonal, historical, recreational, and
scientific value to the Nation and its people”
(ESA § 2), attempting to measure ESA

benefits is not only fraught with multiple
problems, but unnecessary under the Act to
justify species conservation actions.

The question of balance is closely related to
that of the relative welfare of humans and
animals; both involve ethical perspectives. In
a position paper on the ESA, the National
Wildlife Federation (1995), speaking for its 4
million members and supporters, presented a
set of legislative proposals for changing the
ESA, many of them based on the principle of
balance:

The Federation strongly believes that the ESA
can and should balance the needs of people with
the urgent treatment of a species in danger of
extinction. While the principle of balance is
inherent throughout the Act, it is not sufficiently
explicit. The balancing of needs cannot be left
so largely to bureaucratic discretion. Some
significant changes in the Act are required to
assure that balance is achieved in practice as
well as principle. (National Wildlife Federation
1995, p. 9).

Does the ESA protect too much? According
to a National Research Council (NRC 1995)
committee report that scrutinized the biological
science in the ESA, subspecies and populations
need to be protected to reduce the risk of
extinction.

1. Does the ESA mean a shift of manage-
ment control? Yes. Under the ESA, all other
land and resource uses are subordinated to the
needs of protected species, and the Service is
responsible for seeing that those needs are
met. This does not mean that all land and
resource management activities must cease, but
it does mean that public and private
landowners may need to modify current
practices. A cooperative approach to
consultation and other dealings with the FWS
or the NMFS is suggested because these
agencies wield considerable power under the
ESA to affect land and resource management
activities through their decisions as to what
constitutes "harm” or "jeopardy" to a protected
species, what activities lead to significant
adverse habitat modification, and what actions
are necessary to recover listed gpecies.

The issue of property rights often comes up
in the context of the ESA. Private property is
protected by the United States Constitution.
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No court has ruled that endangered species
protection is a taking of property in violation
of the Constitution. Nonetheless, the issue
remains an important part of the debate over
the power the ESA gives federal agencies to
affect land-use regulations.

11. Can the ESA be modified to work better?
This is the central question in ESA debates.
"Better” as it relates to the ESA is a tricky
term. This report is careful to avoid
arguments about what actions might be taken
to strengthen or weaken the Act because those
judgments are largely based on value positions.
There is strong public support for protecting
endangered species, yet criticisms of the ESA
are increasing as more species need protection
because of conflicts arising from habitat needs
and human uses of lands and resources. As a
nation we have more than 22 years of
experience implementing the ESA, and
observers have suggested a wide variety of
changes in the Act.

Current ESA issues point to the need to
reaffirm the ends and means of the ESA as a
public policy. The overdue reauthorization of
the ESA by the United States Congress
provides that opportunity.

ESA success stories demonstrate the
importance of cooperation and the use of the
Act’s flexibility to accommodate different
situations and to manage potential conflict.
The key to success is identifying the cause of
endangerment to the species and taking action
to mitigate the cause. The fundamental ESA
problem is providing adequate habitat for
species. Habitat can be provided in most cases
through cooperative efforts to accommodate
the needs of species without complete cessation
of land and resource management activities.

12. Is there flexibility in the ESA? The two
federal Service agencies that implement the
ESA have considerable latitude in determining
which species need protection (Eisner et al.
1995). The Service has some discretion to
determine what causes "harm" to protected
species and significant adverse modification of
their habitat. As the definitions of endangered
and threatened imply, species listed as
endangered are closer to extinction than those
that are threatened. In section 4(d), the ESA

gives the Service some flexibility to tailor
protection for threatened species through
development of special rules governing take.

The principal source of flexibility is the
Act’s "incidental take" provisions. "Incidental
take" permits allow some degree of "harm" to
protected species. Through the Act’s section 7
consultation process with the Service, these
provisions apply to federal agencies, or state
and private landowners with a federal
connection. In addition, landowners without a
federal connection can obtain an "incidental
take" permit by developing a Habitat
Conservation Plan (ESA § 10).

Implementing agencies have recently
become more willing and able to use the
existing flexibility in the Act. The uncertainty
the ESA creates about permissibie public and
private land-use activities seems unnecessary
and unproductive. The perverse incentives the
ESA unintentionally gives non-federal
landowners—"shoot, shovel, and shut up” (see
Hudson 1993, Polasky 1994, Seasholes
1995)—help no one, ieast of all the protected
species.

13. Is there an appropriate role for economics
in the ESA? Economic considerations are
dealt with in a limited fashion in the ESA, thus
one can assume that economic considerations
are appropriate. The issue is where and how
economics are considered. There are two
prominent possibilities. One is the use of
economic incentives such as tax credits to
motivate private landowners to provide habitat
(see Hudson 1993, Keystone Center 1995,
Stone 1995). The other is the use of economic
analysis in ESA processes.

Public budget resources for species
conservation are limited (Master 1991).
Economic analysis offers information upon
which choices could be made to allocate
budget resources effectively. If the ESA is to
include economic analysis, an appropriate role
is evaluating the cost-effectiveness of
alternative recovery actions and an appropriate
place is in the recovery planning process.
Costs could include social and economic
impacts as well as budget expenditures. As
mentioned under the short reply to question 9,
attempts to measure benefits as a measure of
effectiveness face a multitude of problems.
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Effectiveness could be measured as the risk of
extinction or probability of persistence; the
risk in many cases is irretrievable loss of
species, and such analysis is difficult.

14. What roles should agencies play in the
ESA? One of the major issues debated in
1973 when the ESA passed into law was the
appropriate role of state and federal
governments, and section 6 of the Act speaks
to this relationship. The implementation of the
ESA is primarily a federal responsibility.

Cooperation from the states is usually
essential in gpecies conservation (Tobin 1990).
Both the Western Governors’ Association
(1995) and the International Association of
Fish and Wildlife Agencies (1993) have made
explicit recommendations for modifications in
the ESA that would give states a more active
role. Federal oversight may be necessary to
ensure that states are doing what is expected to
protect our nation’s natural heritage and to
manage species that migrate across state,
international, and tribal boundaries. Several
recommendations for giving the states, tribal,
and local governments larger roles in ESA
implementation have been offered by the
Department of the Interior (USDI 19954, see
also US-FWS 1995¢, /).

If species conservation is to be effective,
more resources are necessary. There are two
approaches. One is to give the Service more
funds and personnel, and allow the agencies to
determine where ESA implementation needs
are greatest. The other is to direct the flow of
those resources to various sections of the Act
through the budget process. As Tobin (1990)
noted, state fish and wildlife agencies have
cadres of professional resource managers
dedicated to protecting fish and wildlife, and
the ESA, through section 6, provides a
mechanism to channel resources to the states.

Part of this policy analysis assignment was
to determine if Idaho state agency roles are
appropriate, given the current ESA. They are.
If the ESA is modified to include a greater
role for state government, then a special state
office to help balance the needs of imperiled
species with those of people may be helpful.

Regarding federal agency roles in salmon
recovery, based on experience in Idaho the
responsibilities for salmon while they are in a

freshwater environment perhaps should be
reassigned from the NMFS to the FWS, with
the NMFS retaining its responsibilities for
saimon while they are in the marine
environment. The argument is one of
efficiency, and is supported by the elimination
of what seems like unnecessary duplication of
bureaucratic structure and process.

15. What alternatives are there for changing
the ESA? Four alternatives are analyzed in
the report and summarized in the following
section of this Executive Summary:

(1) Leave the ESA alone,

(2) Repeal the ESA,

(3) Replace the ESA, and

(4) Modify the ESA.

There seems to be support from many
quarters for modifying how the ESA is
implemented. Any suggestion for change is
certain to be judged as an attempt to either
strengthen or weaken the Act. This report
analyzes potential changes that could make the
ESA more effective in attaining the goal of
species conservation, and reviews several
modifications others have suggested as well as
some that may be novel. Instead of specific
recommendations, the analysis offers a series
of questions that should be considered in
discussions of modifying the Act. These
questions are an important part of the purpose
of this report and are listed in a Sidebar in the
following ESA Reauthorization and Process
Modifications section, which also summarizes
the analysis of the four alternative approaches
to changing the ESA. Following that, the
Conclusions of the report are presented.

ESA Reauthorization and Process
Modifications

The ESA was scheduled for reauthorization by
the United States Congress in 1992, a task that
had not been accomplished as of October
1995. Reauthorization involves funding the
ESA, and also offers an opportunity to debate
and possibly modify the ends and means of the
Act. Since 1992, a variety of proposals have
been offered by interest groups for reforming
the ESA during reauthorization, and some
have been formalized as congressional bills.
Instead of reviewing these proposals, four
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general alternatives for reauthorization are
presented and analyzed, with most of the
analysis focusing on modifications that would
clarify ambiguities and promote the goal of
species conservation,

Alternatives Analysis. How can the ESA
work better? That is, what alternatives to
current implementation are there for more
effective recovery of threatened and
endangered species through conservation
efforts? There are four views, each
representing an alternative approach to the
question: (1) Leave the ESA alone—the Act is
fine the way it is, and is up to the job of
species conservation if more resources are
dedicated to that purpose. (2) Repeal the
ESA—gpecies conservation as conceived under
the ESA causes problems that cannot be
resolved, and the Act should be repealed. (3)
Replace the ESA—the idea of the ESA is
good, but the Act is so flawed it should be
replaced with something else. (4) Modify the
ESA—the intention of the ESA is laudable and
necessary, the statute is flexible enough to do
what ESA critics want, but could use some
changes to ensure that gpecies conservation is
carried out effectively and is balanced with
other socially desirable ends.

(I) Leave the ESA alone.—Policy is about
choice, and to the extent that the ESA is a
public policy that must compete for limited
budget resources with other programs and
policies that society has decided are
worthwhile, a choice must be made. Mann
and Plummer’s {1995¢) book Noah's Choice
presented documented case histories and
examples that the ESA offers no choice. The
Act mandates that we attempt to save all the
threatened and endangered populations of
species in the United States. This is like Noah
following God’s command to put all the
animals on the Ark to save them from the
great flood. Noah’s Choice is no choice at all.
Similarly, the ESA offers no choice. To do
nothing to modify the ESA is to accept the
current situation.

The idea of saving everything seems an
unattainable goal for many reasons (Melquist
1995). Conservation biologist J. Michael Scott
(Scott et al. 1991, p. 283) wrote, "Regardless
of how we feel about the value of these

species, social, economic, and biological
realities preclude saving them all.” They said
there is simply not enough money to do
everything that needs to be done (see also
Master 1991). This implies the need for
making a choice.

In Science magazine, a group of prominent
biologists (Eisner et al. 1993, p. 1232) said,
"New approaches with respect to both the
science and economics of protecting
biodiversity could significantly improve the
performance of the ESA." Murphy (1995, p.
8), a conservation biologist, said, "Simply
stated, the science in the Act is rather
straightforward, but putting that science into
action is a policy dilemma of the highest
order."

A scientist who helped write the ESA and a
representative of an Idaho citizen conservation
group both told Barker (1995) that the ESA
has been used too much for purposes other
than it was intended. However, they both
emphasized the crucial role of the ESA in
protecting species and ecosystems. Species
conservation requires us to look beyond
building dams, harvesting timber, or
improving crop yields and thinking about ways
these and other activities can be made
compatible with our fellow species (Kohm
1991). The debate over the ESA is likely to
be extended and bitter just for the reason that
the ESA goal has such wide support (Kohm
1991).

Now may be an appropriate time for a
change in the ESA. Rolland A. Schmitten,
director of the NMFS, observed that the ESA
needs a good overhaul. He said, "The
legislation is 22 years old. It is time to be
modernized. The buzzword is streamline and
make more effective. 1 can agree with them"
(Wickline 19954). Hank Fischer,
spokesperson for Defenders of Wildlife in the
northern Rocky Mountains, said, "I don’t fear
change in the Endangered Species Act. We've
been living with this law for 20 years. It’s
hardly realistic to think we’d get it right the
first time" (Larmer 19954).

(2) Repeal the ESA.—Getting rid of the
ESA is not given serious consideration in this
report. Public opinion polls show strong
support for the idea of gpecies conservation.
However, as Senator John Chafee (R-Rhode
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Island)—Chairman of the Environment and
Public Works Committee that through a
subcommittee chaired by Senator Dirk
Kempthorne (R-Idaho) has jurisdiction over the
ESA—said during a June 1995 field hearing on
the ESA in Lewiston, Idaho, "while the ESA
will be amended, it is safe to say that it will
not be repealed or gutted. Most Americans ...
support the conservation of fish and wildlife
and maintenance of a healthy environment.
However, they want our environmental laws to
be less burdensome and more effective”
(Titone 19954).

(3) Replace the ESA.—This alternative
involves replacing the ESA with something
else. Two different ideas are often mentioned:
(@) supplementing the ESA with a new policy
for protecting biological diversity more
broadly, or () comprehensive revision of the
entire ESA.

{a) An Endangered Ecosystems Act that
would protect areas of land rather than species
is often mentioned as a needed change in the
way biological diversity is to be protected.
Conservation biologists view this approach as
a complement to, rather than replacement of,
the ESA. The current ESA recognizes the
importance of protecting ecosystems, but the
mechanisms of the Act protect species and the
habitat a particular species needs to survive.
Ecosystem protection is a broader concept than
species protection, and should be considered as
a separate policy.

(b) A comprehensive revision of the entire
ESA would retain the Act’s basic purpose of
species conservation, but replace the current
definitions, mechanisms, and processes of the
Act. The book Noah's Choice seems to
support this alternative, but Mann and
Plummer (1995¢) stop short of offering an
alternative to the current ESA. One might
therefore conclude that Mann and Plummer’s
alternative to Noah's Choice is to repeal the
ESA, not replace it with something else.
However, Mann and Plummer (1995¢) offer
two noteworthy ideas. One is the notion of a
biodiversity trust fund (see Hudson 1993,
Keystone Center 1995 for further discussion).
The other is a national dialogue on the
importance of protecting biological diversity.
Our nation had that dialogue 22 years ago
when the ESA was passed, and has revisited

the issue several times since in reauthorization
and amendment debates. There seems to be
no evidence of an erosion of a national
commitment to the goal of the ESA. If there
is to be a national dialogue on biodiversity
protection, it should be based on a
comprehensive reexamination of the ends and
means of not only the ESA but also other
policies (such as the National Forest
Management Act) that deal with the effects of
habitat modification on other species we share
the planet with.

(4) Modify the ESA.—This fourth
alternative involves incremental modifications
or changes to the existing ESA. Most of the
effort in analyzing alternatives is focused here
and presented in the following section.

Process Modifications. The fourth alternative
involves analysis of modifications to the ESA
to make the Act more effective in attaining the
goal of species recovery. This report analyzes
many issues associated with implementation of
the ESA. Changes in the law have been
endorsed by prominent biologists (Eisner et al.
1995), a National Research Council committee
of scientists (NRC 1995), the Secretary of the
Department of the Interior (Barker 1995), a
federal agency director (Schmitten of the
NMES, see Wickline 1995a), and the National
Wildlife Federation (1995).

A mechanism of choice could be instailed in
the ESA without defeating what many
commentators, including the National Research
Council committee (NRC 1995), read as the
goal of the ESA—recover threatened and
endangered species. The recommendations of
the NRC (1995) committee report on Science
and the Endangered Species Act for changes in
the law are based on biological science and
emphasize the importance of habitat. This
analysis builds on that and incorporates social
sciences, which the NRC was specifically
charged not to consider, but nonetheless
concluded are necessary for an effective
species conservation program.

As changes to the Act are deliberated, some
issues will draw attention, and others will not.
The most effective ESA policy will be one that
comprehensively addresses the full range of
species conservation issues. The wide range
of process-related issues analyzed in this report
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are summarized in this section and presented
in Sidebar S-3 as questions related to ESA
functions. This list should be fully considered
during discussions of potential changes.
Further explanations of some of the points
presented in Sidebar S-3 follow.

Listing.—It is widely recognized that
decisions about which species ought to be
afforded protection under the Act should be
made based only on the best available
biological data. There has been some
controversy about what a gpecies should be.
The report of the National Research Council
committee (NRC 1995) supports the current
ESA approach of reducing the possible threat
of extinction by protecting subspecies and
distinct population segments of vertebrate
species that might be abundant in some
locations and rare in others. The scientific
aspects of the debate about what a gpecies is
under the ESA affirm the need to protect
subspecies and populations (NRC 1995).

Protection.—Protection against take (or
"harm") is afforded to individual members of
the species, unless an exception is granted by
the Service with an "incidental take” permit,
or through the Endangered Species Committee
(or "God Squad") exemption process, which is
cumbersome (Albritton 1994). The safety-
valve aspects of the committee are valuable
(Yaffee 1991), but a different process could
potentially alleviate some conflicts.

Under the ESA, state agencies and private
landowners may not use the formal
consultation process with the FWS or NMFS
to obtain permission to take a species unless
their proposed activities involve federal
permits or federal funds. This places a
financial burden for species conservation
planning on state and private entities that do
not have a federal connection because they
must prepare environmental assessments under
the National Environmental Protection Act.

Habitat protection on non-federal lands is
arguably a legitimate purpose of federal
regulatory efforts under the ESA. As things
are, the Service protects all habitat through the
regulatory "harm” definition in the take
prohibition, rendering critical habitat
protection redundant (Bean 1983, Rohif 1989,
Houck 1993). Less than 15% of the listed
species have designated critical habitat;

virtually all are supposed to. If critical habitat
is to be designated, perhaps it should be part
of the recovery planning process, not part of
the listing process as it currently is, Critical
habitat can be designated after biologists have
determined how many members and
populations of a species (to include the various
subspecies and distinct population segments of
species) are necessary to attain viable
populations with reasonable certainty of their
continued existence. Once biologists have
made such a determination, then the search for
existing and potentially suitable critical habitat
can commence. If existing critical habitat on
federal land is inadequate then perhaps state
and private land should be considered.

Recovery.—Recovery plans need more
attention than they have been given.
Approximately half of all listed species do not
have an approved final recovery plan. The
lack of emphasis may result from a lack of
resources. Although strictly biological
analysis could be used to determine how many
members of a species are necessary to attain a
reasonable certainty of their continued
existence as viable populations, that is not
always how recovery planning is done now
(Tear et al. 1993, 1995; Scott et al. 1995), As
stated above, critical habitat could be
designated during the recovery planning
process rather than the listing process. The
Service now is required to enumerate budget
expenditures for recovery actions in the
recovery plan, making this the logical place
for any and all economic analysis to be
performed. Such analysis could be done after
a biological recovery goal has been
established, and critical habitat identified in the
recovery plan. The financial, economic, and
social costs of critical habitat designation could
then be identified, and the actions and
associated expenditures to recover the gpecies
and mitigate factors causing endangerment
could be identified by interdisciplinary,
interagency, and intergovernmental teams of
biologists, resource managers, and economists,
along with affected private parties.

Only a small portion of the Service’s current
budget is devoted to recovery planning, few
recovery plans have been produced, and plans
are treated as advisory. Based on analysis, a
more effective strategy would involve
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Sidebar S-3. ESA Process Modification Questions and Issues

Listing
® What is a gpecies?
» Is full species, subspecies, or distinct population segments the appropriate level of analysis to avoid extinction?
¢ Who should decide what species are to be protected and recovered under the ESA?
» Should there be a formal peer review process?
®& What is the threshold level between endangered and threatened species status?

Protecting Species

® What is "jeopardy™?

® s "jeopardy" determination designed to collectively protect all the members of a species, and the take prohibition
designed to protect individual members of a species?

® What is "actual injury” to a species?

® How broad should take protection be? That is, should take include habitat protection under the "harm" regulation?

® Should there be modifications to the current exemption process?

Protecting Habitat
® What is the meaning of "ecosystem conservation” (ESA § 2(b)) in relation to actions for species habitat protection?
® What is the appropriate mechanism for protecting habitat under the ESA?
» "Adverse modification” of critical habitat?
» Take as "harm" and "significant habitat modification"?
» "Jeopardy” as "harm"?
® Is it necessary to protect habitat that is not essential for species recovery? (That is, what is the reason for protecting
habitat that has not been designated as critical habitat?)
® Should critical habitat designation include economic impact analysis as it currently does, or should it be based only on the
biological needs of protected species?
® When during ESA processes should critical habitat be designated?
» Listing (as currently required) or recovery planning?

Interagency Consultation
® [s a "jeopardy” determination necessary? That is, what protection does the "jeopardy” prohibition provide in addition
to "adverse modification” of critical habitat, and no taking individual members of species?

® Should program- or plan-level activities, as well as project-level activities, continue to be subject to section 7 consultation?
® Should consultation be available to all private landowners?

Recovery Planning

® Should recovery plans continue to emphasize target population goals rather than mitigation of the factors causing
endangerment?

® Should a recovery plan be considered advisory by the Service, when the ESA (§ 4(f)(1)) states that "the Secretary shall
develop and implement plans"?

® Should a recovery plan be considered a "major federal action” and thus subject to the National Environmental Protection
Act (NEPA)?

Agency Responsibilities

& Should state and private landowners continue to be required by the U.S. Fish and Wildlife Service to do NEPA analysis
(see US-FWS 1994¢) in order to obtain an "incidental take” permit (ESA § 10)?

¢ Should the U.S. Fish and Wildlife Service and the National Marine Fisheries Service be authorized to write regulations to
implement the ESA without input from a Committee of Scientists? (The U.S. Forest Service was required to have
such a committee before the agency wrote regulations to implement the National Forest Management Act.)

® Should the National Marine Fisheries Service continue to have the authority to determine whether land and resource
management activities cause "jeopardy" to salmon in Idaho streams, the nearest one being hundreds of miles from a
marine environment? (That is, should the U.S. Fish and Wildlife Service do section 7 consultations for all species in
Idaho and thus avoid duplication of effort?)

® Should states be allowed to develop take protection guidelines if they have a cooperative agreement in place, as per the
language in the ESA (§ 6(2)(2))?

® How can more funding be made available to the states for implementing ESA section 6 cooperative agreements?
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the following steps. Tasks for biologists to
perform for each population segment and
subspecies within the full species and full
geographic range are:

1. Identify factors causing endangerment;

2. Identify alternative means to mitigate
factors causing endangerment;

3. If habitat impoverishment is a factor
causing endangerment, then identify
critical habitat on federal land and then, if
essential, on non-federal land;

4. Perform viability analysis for various
mitigation alternatives to determine the
probability of persistence of the species,
both in the short- and long-term.

When biologists have completed these tasks,
economists and social scientists could then
begin to work with them to:

5. Identify the costs of mitigation
alternatives; and

6. Identify the economic and social costs of
critical habitat designation.

The ESA gives the Service the responsibility
for implementing the recovery plan as well as
developing it. Therefore an argument can be
made that the recovery plan draft is a "major”
federal action, and thus subject to the National
Environmental Policy Act of 1969 (NEPA),
the cornerstone of all our environmental laws
except the ESA. The two main features of
NEPA are interdisciplinary analysis and public
participation. If the recovery plan were
subject to NEPA, then several features absent
from current processes would be installed.
Making recovery plans NEPA-like would:
® ¢liminate rule-making procedures for critical

habitat designation,

® require interdisciplinary analysis of recovery

plan alternatives and impacts, and

& require public participation.

NEPA, however, also adds more procedural

requirements and thus more opportunities for
litigation (M. Feldman, review comments} and
may dilute the substance of ESA (E. Franz,
review comments). Nevertheless, if the ESA-
required recovery plan were made NEPA-like,
it could be a mechanism of choice, as Souder

(1993) suggested.

There are many reasons to reconsider the
way recovery planning is currently done. The
following questions need to be asked:

» Should all subspecies and population

segments within a full biological species be

included in one plan?

» Should risk assessment be included as part
of population viability analysis? If so, what
is the appropriate probability of persistence,
and for how long?

» Should a range of alternatives for mitigating
the factors causing endangerment be
included?

» Should impact analysis of alternatives to
mitigate the factors causing endangerment
be included?

» Should public participation be included, and
if s0, how?

Carefully considered replies to these questions

will no doubt identify some features of the

ESA that could be modified. Some of the

modifications may require that the Service take

on new tasks, and the Service may be expected
to say that increasing its task load will require
additional resources.

If it is not possible to recover all species
everywhere, then a system of priorities needs
to be built into the ESA. To do that, a
complete set of recovery plans needs to be
developed and someone asked to determine
which ones need to be done now, and which
ones can wait for awhile. However, recovery
plans have been approved for about half the
listed species, and most of them do not have
enough information to facilitate making such
choices. A multispecies or ecosystem
approach might reduce the amount of
information needed.

Agency responsibilities.—The principal
issues in agency responsibilities concern the
respective roles of state and federal agencies in
species conservation, as well as the role of
private landowners. Specific to Idaho is the
question why the NMFS has a responsibility in
Idaho—what advantages are there to having
one agency protect the entire life cycle of
salmon in relation to the costs of duplicating
bureaucratic structure and the interagency
consultation process of the FWS?

Schmitten, director of the NMFS, believes
states should be allowed to take a major role in
the development of recovery plans, and even
in deciding what species are to be listed. He
also favors including non-federal parties in the
section 7 consultation process (Wickline
1995a).
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Species conservation is a difficult task for
understaffed and underfunded agencies. There
are two ways around that. First, give the
Service more resources. Second, give non-
federal entities a larger role in gpecies
conservation. As long as federal agencies
have the sole responsibility for implementing
the Act, as is the current case, the role of the
states and private sector will continue to be
subordinated to the federal role.

If that is to change, one approach is an
oversight role for federal agencies, with state
agencies performing the tasks in gathering and
analyzing data to support listing, to protect
imperiled species and their habitats, and to
plan and implement recovery actions. States
do much of this now, except for listing,
through section 6 funding (Melquist 1995), but
a more formal arrangement might be more
effective. The Clean Water Act provides a
different model of federal/state cooperation
than the ESA does, relying on federal
oversight more than direct implementation,
The U.S. Environmental Protection Agency is
responsible for seeing that states implement the
provisions of the Clean Water Act. The states
recognize the importance of not only clean
water, but also control over water resources
that would be forfeited to the federal
government for failure to implement Clean
Water Act requirements.

It is worth considering whether more money
made available to the states through section 6
might be more effective and more efficient
than building the federal fish and wildlife
regulatory bureaucracy. The private sector
cannot be ignored because of its role as the
nation’s largest landowning sector. Incentives
to encourage private landowners may be more
effective than a regulatory approach, and states
may be able to provide those better than the
federal bureaucracy (W. Melguist, review
comments).

Recent Policy Changes in ESA
Implementation. During 1994 and 1995
President Clinton’s administration has
attempted to respond to some of the criticisms
regarding the implementation of the ESA by
establishing or changing regulatory policies.
Some of these changes have been formally
addressed through the rule-making procedure

while others have been policy statements and
memoranda. These changes follow in
chronological order.

July 1, 1994.—The FWS and NMFS
published a series of policy statements in the
Federal Register that outlined six new policy
directives (59 Fed. Reg. 34270-74 [July 1,
1994)):

1. independent peer review will be solicited
on listing recommendations and draft
recovery plans;

2. Service biologists are required to gather,
review, and evaluate information from a
variety of sources prior to undertaking
listing, recovery, consultation, and
permitting actions;

3. the Service will identify, to the extent
known at the time a species is listed,
specific activities that will and will not be
considered likely to result in a taking
violation of section 9 of the ESA;

4. the Service will: (@) diversify areas of
expertise represented on a recovery team,
(b) develop multiple species plans when
possible, (¢) minimize the social and
economic impacts of implementing
recovery actions, (d) involve
representatives of affected groups and
provide stakeholders the opportunity to
participate in recovery plan development,
and (¢) develop recovery plans within 24
years after final listing;

5. the Service will incorporate ecosystem
considerations in ESA activities regarding
listing, interagency cooperation, recovery
and cooperative activities; and

6. the role of state agencies in activities
undertaken by the Service under authority
of the ESA is outlined and clarified.

December 21, 1994.—The FWS and NMFS
published two notices of availability for draft
documents and a draft policy (59 Fed. Reg.
65780-84 [December 21, 1994]). One of the
notices of availability was for a draft guidance
for candidate species. The purpose of this
document is to provide policy and guidance to
promote efficiency and nationwide consistency
within the Service in identifying species as
candidates for listing, assessing and monitoring
their status, and seeking opportunities to
stabilize and recover them before listing
becomes a high priority, This draft document
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has not been finalized and may be changed
substantially due to the elimination of Category
2 for candidate species (see July 1995 below).

The second notice of availability was for a
preliminary draft handbook for habitat
conservation planning and "incidental take"
permit processing. This draft document
provides internal policy and guidance for
conducting the "incidental take" permit
program under ESA section 10(a)(1)(B), and
documents procedures to promote efficiency
and nationwide consistency within and between
federal agencies. The final document is in
progress at this writing.

The December 21, 1994 draft policy was
regarding the recognition of distinct population
segments of vertebrate fish or wildlife under
the ESA. The Service proposes to adopt a
policy to clarify their interpretation of the
phrase "distinct population segment of any
species of vertebrate fish or wildlife" for the
purposes of listing, delisting, and reclassifying
species under the ESA. The draft policy is
being finalized at this writing.

March 1995.—The Service announced a list
of 10 principles that will guide changes to be
made in ESA implementation (see US-FWS
1995¢). Some of these principles have been
implemented. Others can be implemented
through regulatory change, whereas others
may require statutory change. The 10
principles are:

1. Base ESA decisions on sound and
objective science.

2. Minimize social and economic impacts.

3. Provide quick, responsive answers and
certainty to landowners.

4. Treat landowners fairly and with
consideration.

5. Create incentives for landowners to
conserve species.

6. Make effective use of limited public and
private resources by focusing on groups
of species dependent on the same habitat.

7. Prevent gpecies from becoming
endangered or threatened.

8. Promptly recover and de-list threatened
and endangered species.

9. Promote efficiency and consistency.

10. Provide state, tribal, and local
governments with opportunities to play a
greater role in carrying out the ESA.

When Secretary of the Interior Bruce
Babbitt outlined this plan to reform the ESA
before a U.S. Senate subcommittee, he
emphasized flexibility (Barker 1995).

July 1995.—Director Beattie of the FWS
made a major ESA policy change by
memorandum when she abolished Category 2
of candidate species. This change has not
been widely reported, and it is unclear at this
writing how it will affect listing policy.

July 20, 1995.—The FWS proposed a rule
that would exempt certain small landowners’
activities from ESA section 9 take prohibitions
for threatened species and seeks to establish an
additional general exemption for activities that
are conducted in accordance with a state-
authorized or state-developed habitat
conservation strategy for a threatened species
(60 Fed. Reg. 37419 [July 20, 1995]). The
rule has not been finalized at this writing.

August 4, 1995.—The FWS and NMFS
proposed a rule that establishes an alternative
ESA section 7 consultation process for the
U.S. Forest Service and the Bureau of Land
Management. The proposed rule encourages
consultation well before project-level decisions
are made and provides a framework for
consultation on program-level or ecosystem-
level decisions, as opposed to project-level
decisions (60 Fed. Reg. 39921 [August 4,
1995]). The rule has not been finalized at this
writing.

August 31, 1995.—The FWS and NMFS
announced a joint policy designed to enhance
the participation of Native American or tribal
governments in species conservation programs.

Choosing the Future. Regardless of what
happens to the ESA in the current
reauthorization, the same issues are likely to
resurface again in the future. Revising the
ESA requires thoughtful attention to the cause
of ESA problems, most of which stem from
habitat deprivation.

Secretary of the Interior Bruce Babbitt said
he hopes that ten years from now we will not
be thinking quite so much about endangered
species problems (Cuscela 1993). If that is to
happen, it seems reasonable to take care of
what we have. If we cannot save everything
(Master 1991, Scott et al. 1991, Melquist
1995), some difficult choices about pricrities
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are necessary.

Which species should be saved and at what
cost? The ESA does not allow these questions
to be asked, and there are no policy choices.
We must save them all and, as the United
States Supreme Court ruled in 7VA v. Hill
(437 U.S. 153, 184 [1978]), we must save
them "whatever the cost.”" Uncertainty arises
because difficult choices that involve
modifying or curtailing land-use activities to
avoid habitat impoverishment must be made.
These are important social choices for which
biological analysis is necessary, but
insufficient.

There are two options for incorporating
choice into the ESA. One is to replace the
current ESA with something else. The other is
to retain the basic purpose and structure of the
ESA, and refine its implementation through
changes in ESA processes.

The real ESA policy is not in the statute or
regulations, but is made in the implementation
process (Brewer and Clark 1994). The real
impact of the ESA is on the land, and this
report analyzes what others have observed
about how ESA issues have been handled as
they arise following implementation. The
conclusion is that certain features of the ESA
could use some modification. The ESA
requires federal agencies to try to save
everything, whatever the cost. The Service
has extended its scope to private land through
regulatory powers, which the United States
Supreme Court ruled is not beyond what
Congress authorized the agencies to do
(Babbitt v. Sweet Home Chapter of
Communities for a Great Oregon, 115 S.Ct.
2407 [1995]).

By empowering organizations other than
two federal regulatory agencies with
responsibilities and resources and by including
other disciplinary information as a supplement
to biology, ESA implementation can become
more sensitive to social issues without
forfeiting biological goals. However, the
federal regulatory agencies need to maintain
oversight authority. Resource management
issues are more and more about trusting
individuals and institutions. Resource
management decisions are governed by our
institutional arrangements for land and
resource control embodied in the concept of

property rights and ownership. We can abide
by existing arrangements or change them. The
ESA is forcing us to examine these
institutional arrangements. Congress can
decide if change is warranted.

Two realities seem to become evident from
this analysis: (@) ESA implementation can be
improved by a workable choice mechanism,
and (b) as the ESA is currently written and
implemented, it behooves everyone to keep
species from reaching the point where they
need to be added to the list in order to avoid
having to deal with the ESA. This second
point may serve as an incentive to protect
species (E. Franz, review comments). Many
state and federal agency employees and private
landowners in Idaho are working hard to keep
species from being listed through cooperative
efforts with the federal regulatory agencies.

Conclusions

When the United States Congress passed the
ESA in 1973, the people of the nation were
asked t0 become more sensitive to non-human
organisms and their needs; furthermore, the
Act mandates that we provide for them-all
threatened and endangered species, everywhere
they exist. The ESA does not stop all
economic activity in the vicinity of a listed
species, but usually requires modifications of
existing practices.

Questions of how much room each species
should be given, and what cost human society
should bear to protect them from extinction,
will always be with us (O’Laughlin 1992). As
long as we have a policy that mandates species
conservation without explicit regard for costs,
as the ESA does, we should expect actions that
promote the continued existence of gpecies in
as many areas as biologists think are necessary
and feasible (MacCracken et al. 1994),
regardless of non-biological impacts.

ESA implementation results in the protection
of species and habitats wherever biologists
think it is necessary. ESA issues have focused
on the adequacy of knowledge that supports
these decisions, and the lack of what some
people view as adequate consideration of social
and economic impacts. Attention to only
biological factors is what Congress intended in
1973, and amendments since then have not
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substantially altered the biological focus of the
ESA.

As Mann and Plummer (1995¢) pointed out,
there are good reasons why humans have
modified natural environments. We can
protect some habitats as natural areas, and we
have land-use designations designed to protect
parks and wilderness areas for their natural
and scientitic values. If we as a society decide
to add more lands to these systems, we can do
s0. On other lands, current practices on
habitats essential for imperiled species (that is,
critical habitat as defined in the ESA) need to
be adjusted to species needs. In their
monograph on endangered ecosystems, Noss et
al. (1995) seem to agree. The key is
identifying those essential habitats, and little
effort has been expended in this direction,
even though the ESA requires it in the
designation of critical habitat.

Congress has modified the Act through the
amendment process several times to
accommodate problems that arose, The
flexibility and discretion in the ESA gives
agents of the Service authority to do what they
think is right. There is no consensus on the
issue of whether or not the Service has abused
its authority to affect land-use decisions, but
there can be little doubt that bureaucratic and
legal decisions have been made that impact
private land-use activities as well as override
other public policies that allow other uses of
federal lands. Support for lessening these
impacts is reflected in several changes in ESA
policy announced by the Secretary of the
Interior within the past year or so, such as
exempting private landowners with less than 5
acres from the ESA under some circumstances
(see the Recent Policy Changes in ESA
Implementation section above). These
adjustments in ESA implementation may or
may not require statutory changes, which
Congress will determine as it debates ESA
reauthorization.

What will Congress do about the ESA?
There are no easy biological, economic, social,
political, or legal answers, so we should not
expect easy policy fixes. Ecosystem-level
protection has a potential to avoid some
species conservation problems in the future,
but the ecosystem-based approach has not yet
been adequately developed. Even with

ecosystem-level protection, the ESA will still
be necessary to protect the most endangered
¢lements of biological diversity. A shift in
focus to habitat protection and recovery
planning is likely to make the species
conservation goal of the ESA more attainable
while reducing uncertainty. This may require
additional budget resources directed at specific
ESA tasks.

ESA at the Crossroads. A crossroads is an
intersection; in this context it is the juncture of
the past and the future. Human and non-
human species are at the ESA crossroads now,
and have several routes to choose from. The
ESA route we have been on for 22 years has
non-human needs on a collision course with
human desires. The ESA was designed to
alter that course and give non-humans the
right-of-way. In some cases this ideal has
been attained without major problems, but the
needs of species that cover large areas, such as
in the Pacific Northwest, have caused some
pile-ups—some call them train wrecks—at the
crossroads. The causes of these collisions are
species’ habitat needs in conflict with
perceived human needs. How the ESA could
be modified to change this situation is a major
focus of this analysis.

Analysis of experience in Idaho indicates
there are two keys to making the ESA more
effective: (a) learning how to use the existing
flexibility in the Act; and (b) developing
cooperative relationships among different
agencies, and between agencies and the public.

Rather than waiting for the number of
members of a species to get low enough to
worry about extinction, a more effective
strategy would be to identify potential
problems and mitigate them before it becomes
necessary to invoke the ESA. If that cannot be
done through cooperation, then the ESA with
its protection and recovery mandates becomes
necessary. Even then, a strategy based on
cooperation and flexibility would approach the
situation with sensitivity to all parties, non-
human and human alike, and craft solutions
based on local situations. A cooperative and
flexible strategy depends on parties working
together towards effective plans and actions
rather than at cross purposes.

Does the current ESA have the latitude to
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atlow consideration of a cooperative and
flexible strategy as a route to avoid species
extinction? If the ESA is to be effective, this
is the question to be asked. Debate would
center on how we could save gpecies more
effectively by putting limited species
conservation budget resources where they will
do the most good, which implies a mechanism
of choice that is currently absent in the ESA.
The solution in most cases is providing
adequate habitat.

In Idaho, many people are taking actions
that will not only solve existing problems, but
also keep new problems from arising. This
report is designed to help move in that
direction. The new directions based on ESA
implementation in Idaho include approaching
species conservation problems by using the
flexibility in the current Act, and by adopting
a spirit of cooperation rather than
confrontation by all parties.
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INTRODUCTION

A crossroads is an intersection and the
Endangered Species Act (ESA) is at such a
juncture. Today we are at the intersection of
the past with the future. We can continue in
the current direction we have been going or
choose a different route. It is not possible to
turn around and go back the way we came.
Humans have the ability to learn from where
we have been and what we have done, and use
that information to chart our direction into the
future. The quality of our future is related to
that of the plants and animals with whom we
share the planet. As we begin the journey, let
us first check the rear view mirror.

Coggins (1991), a law professor, succinctly
described the ages-old relationship between
human and non-human species:

Throughout most of human history, animals

(like trees) were thought to exist only to support

human life in ways that humans determined. In

Genesis, God commanded Man to assert

dominion "over everything that moves.” This

injunction has been observed much more closely
than other biblical lessons. (Coggins 1991, pp.

63, 72).

The ESA partially dissolved that injunction
when Congress passed it into law in 1973.
The Act recognizes that species have many
values worth protecting— "esthetic, ecological,
educational, historical, recreational, and
scientific” (ESA § 2(a)(3))—but the legal
language of statutes does not effectively
capture the essence of the new relationship
between humans and non-humans. In A Sand
Country Almanac, Aldo Leopold (1949)
described its significance:

For one species to mourn the death of another
is a new thing under the sun. The Cro-Magnon
who slew the last mammoth thought only of
steaks. The sportsman who shot the last
[passenger] pigeon thought only of his prowess.
The sailor who clubbed the last [great] auk
thought of nothing at all. But we, who have lost
our pigeons, mourn the loss. Had the funeral
been ours, the pigeons would hardly have
mourned us. In this fact ... lies objective
evidence of our superiority over the beasts.
(Leopold 1949, p. 117).

The ESA no longer allows us to ignore the
impact of our activities on the environment and

the diversity of other biological units called
species. In the March 1995 National
Geographic magazine cover story, Chadwick
(1995), a freelance writer educated in wildlife
biology, described Congress’ idea for the
ESA:

Based on the assumptions that each life-form
may prove valuable in ways we cannot measure
and that each is entitled to exist for its own sake
as well, the act gave the federal government
sweeping powers to prevent extinction, Here
was nothing less than a rudimentary bill of rights
for nonhumans, an attempt to guarantee a future
for as many as possible, even if doing so
required real sacrifice on our part....

As the world’s most potent single piece of
environmental legislation, the ESA is reshaping
the way our society lives upon the land, and it is
fueling bitter debate over economic balance,
nature’s balance, property rights, and the limits
to growth. (Chadwick 1995, pp. 7, 9).

Since 1973, if a species is listed as
threatened or endangered, the ESA offers
protection to the species and mandates that it
be recovered to the point where it is no longer
imperiled with extinction. In 1978, the United
States Supreme Court interpreted congressional
intention to mean the federal agencies must do
this "whatever the cost" (TVA v. Hill, 437
U.S. 153, 184 [1978]). There is no choice
except for the seldom-convened cabinet-level
Endangered Species Committee (ESA § 7(e))
—widely known as the "God Squad"-that has
the power to exempt a federal project from the
ESA. Yaffee (1991) described the committee’s
role as a "political safety valve." The
existence of the "God Squad” thus indicates
that there might be a choice mechanism in the
Act. However, the committee’s makeup of six
cabinet-level officials and its difficult
functional design {Albritton 1994) ensure it
will be used infrequently.

To a great extent, species recovery is a
biological consideration, and to a great extent
ESA implementation has focused on gpecies’
biological needs. The habitat needs of species,
a biological consideration, often conflict with
land-use practices and resource management
activities, raising highly charged social,
economic, political, and institutional questions
such as those Chadwick mentioned in the
above quotation. From one point of view the
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principal ESA issue is this: As the agencies go
about the business of protecting gpecies and
implementing plans to recover them, is there a
place for consideration of the non-biological
components of land-use issues? As the law
stands now, this may occur in a limited
fashion during consultation with the Service.
The ESA requires an enumeration of budget
expenditures for species conservation
activities, but does not allow us to ask what
the social and economic costs to protect
species might be. From another point of view,
the principal ESA issue is whether the law can
save endangered species.

As human populations grow, additional
pressures will be put on all species and their
habitats, Our society is not expected to
increase as rapidly as others, but we will add
tens of millions of United States citizens in the
next century. The ESA issues of the future
depend on the policy choices we make today in
our government institutions, Many people are
calling on science to inform those choices.

The often-quoted words from Aldo
Leopold’s (1949) essay "Round River" are in
the background as we check the rear view
mirror once more:

The last word in ignorance is the man who
says of an animal or plant: "What good is it?”

If the land mechanism as a whole is good, then

every part is good, whether we understand it or

not. If the biota, in the course of acons, has
built something we like but do not understand,
then who but a fool would discard seemingly
useless parts? To keep every cog and wheel is
the first precaution of intelligent tinkering.

(Leopold 1949, p. 190).

Science, Policy, and the ESA

In his book Saving America’s Wildlife, Dunlap
(1988), a historian, observed that humans have
always been uncertain about our relationship
with the rest of the natural world, and have
looked in various places for guidance.
Whereas our ancestors spoke of animating
spirits or God’s personal intervention, today
we speak in scientific terms and invoke such
concepts as ecosystems and predator-prey
interactions. We have, according to Dunlap
(1988), replaced one set of myths with
another.

For centuries the ruling idea was that
humans must dominate nature, but there have
always been those who disagreed. Science has
made such dissent more popular, and today we
are much less fearful of nature and not as
subject to its harsher realities, which were
pervasive even a century ago (Dunlap 1988).

Wildlife policy in America has evolved from
a hands-off approach, to recognition of
dwindling resources, t0 management of
individual gpecies and populations (Cubbage et
al. 1993). Until recently, wildlife policy was
aimed almost exclusively at the conservation of
fish and game that could be taken in sporting
activities. It is now moving in the direction of
ecosystem-based management. Other aspects
of wildlife, including ecology, esthetics, and
ethics, are becoming more important in our
society. As embodied in the ESA, wildlife
protection policy for these values and purposes
has become perhaps the most controversial
resource management policy of the 1990s. A
complex web of federal and state laws helps
protect wildlife from ever-increasing human
population pressures. The laws, particularly
the ESA, often are the center of debate about
the values of wildlife versus the values of
developed human uses. The debate provides
the basis for evolving public policy (Cubbage
et al. 1993).

Science is only one of many factors
considered by policy-makers. Dunlap (1988)
said that science is supposed to guide wildlife
policy. He observed the reality is that policy-
making involves choices and values more than
decisions of fact, and that scientific findings
can be interpreted in different ways.
Nonetheless, scientific knowledge has been
instrumental in policy shifts over the last
century and scientists have played important
roles in the public debate concerning humans
and nature by fostering public appreciation for
wildlife (Dunlap 1988).

Two ideas about science are presented in
this Introduction. The first concerns science
as objective knowledge, which can be a
problem because science is influenced by
values. The second is science as information
in the public policy process, and follows from
the first. Because the ESA gives biological
science primacy over other considerations,
problems arise as societal goals other than
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species conservation are considered in public
policy forums.

Science as Objective Knowledge. In A Sand
County Almanac, Aldo Leopold (1949)
described how science and its objective
viewpoint has served society:

Science contributes moral as well as material
blessings to the world. It’s great moral
contribution is objectivity, or the scientific point
of view. This means doubting everything except
facts; it means hewing to the facts; letting the
chips fall where they may. One of the facts
hewn to by science is that every river needs
more people, and all people need more
inventions, and hence more science; the good
life depends on the indefinite extension of this
chain of logic. (Leopold 1949, p. 163).

Then in the "Land Ethic" Leopold (1949)
illustrated how science can be abused when
scientific objectivity is foregone:

In all of these [land as soil versus land as
biota] cleavages, we see repeated the same basic
paradoxes: man the conqueror versus man the
biotic citizen; science the sharpener of his sword
versus science the searchlight on his universe;
land the slave and servant versus land the
collective organism. (Leopold 1949, p. 260,
italics are Leopold’s).

Journalists have an influence on public
policy through public opinion, and their
observations are an appropriate part of this
policy analysis. In his book The Final Forest,
Dietrich (1992), chief science correspondent
for the Seattle Times, directed his Pulitzer
Prize-winning talents to scientific problems
associated with conservation of the northern
spotted owl in the Pacific Northwest:

‘What such confrontations [between scientists]
illustrated is how important the assumptions and
motives of individual scientists had become. In
an age of uncertainty and moral confusion, we
tend to enshrine science for the truth it seems to
offer. And in fact, over time science does tend
to be ruthlessly objective, with even the most
sacred theories fair game for scrutiny and
challenge. But the stereotype of the scientist as
objective to the point of being emotionless and
socially naive is rarely accurate. Scientists’
background colors their observations, which in
turn drives their research. Nor do they live in a
social vacuum. (Dietrich 1992, p. 73).

Because a scientist knows more than anyone
else about a particular facet of a particular
issue, it is difficult for anyone but a
disciplinary peer to know if a scientist is
searching objectively for knowledge.
However, if a scientist falsifies data,
misrepresents facts, and does not clearly
distinguish theories, hypotheses, and opinions
from the results of scientific inquiry, then his
or her scientific objectivity is placed in doubt.

If the scientific method is followed, science
can indeed shed light on many problems, but
not all of them in the case of ESA species
conservation. Roger (19953), the Fisheries
Science Department Manager for the Columbia
River Inter-Tribal Fish Commission, described
what science can contribute to salmon
conservation efforts in the Pacific Northwest:

The central role of science in the current

Columbia Basin salmon crisis is to clearly

describe to decision-makers and the public the

present condition of salmoa populations, the
major reasons for recent declining trends in
abundance, and the most likely results of various
restoration strategies. Properly describing the
problem and hypothesizing the results of

corrective actions are the first two steps of the
scientific method.

The next steps are to implement restoration
actions, compare the actual and predicted results
of those actions, and refine and modify future
actions. These five steps constitute the heart of
scientific methodology. When actions are
directed toward achieving a clearly stated
goal-—such goals are usually developed through
political processes—these steps are also the core
of what is called adaptive management. (Roger,
1995, p. 22).

Science has something to say about what
might happen if various recovery actions are
implemented. But the goal for such actions is
developed by political processes, not by
scientists. The "clearly stated goal” Roger
(1995) mentioned is not yet clear in the case of
salmon conservation under the ESA, but
perhaps will be soon if the recovery plan
proposed by the NMFS (1995b) is adopted.

Roger (1995) made two additional points
regarding scientific objectivity. First, he said
the technical and policy functions should be
kept separate if science is to be used
effectively. The policy task is to choose
among alternative management options based
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on information provided by scientists. The
second point is that when scientists are faced
with incomplete information, as is often the
case in gpecies conservation, to achieve
technical consensus it is necessary to use an
impartial dispute resolution mechanism. For
example, the complexity of salmon
conservation and incompleteness of
information means that a single "best”
interpretation of data is not possible, and a
skilled third party that all sides respect can be
a catalyst for progress (Roger 1995).

Science and Policy. The ESA is but one
example of what seems to be an increasingly
important role of science in public policy
decisions. The ESA was designed to favor
biological science over other scientific
disciplines and viewpoints. Some of the calls
for ESA reform are premised on the belief that
other viewpoints besides biological science
should be considered in gpecies conservation
decisions.

The ESA evokes emotional responses from
people, including not only interest group
representatives and people whose livelihoods
are affected by land and resource management
decisions, but also scientists and public agency
professionals. By requiring procedures and
substantive actions to ensure that human
actions take into account how they will affect
imperiled plants and animals, the ESA defines
a relationship of humans to the natural world.
As Rohlf (1991) described it, the resulting
public policy is an imperfect blending of
science with law. Actions firmly grounded in
biological science are necessary for answering
the difficult land-use questions facing us today.
Biological data are frequently missing that
would be useful for making some of the
judgments required under the law.

What if biological knowledge comes up
short of answering questions about how many
members of a gpecies make a viable population
and what kind of habitat is essential for their
existence? Scientists nonetheless can provide
their expert opinions, as the ecologist Botkin
and his colleagues (1995) argued. They
suggested that these opinions, expert though
they may be, should be carefully identified as
something other than the results of scientific

inquiry—an "expert witness" approach was
recommended (see Sidebar I-1).

Uncertainty about the future consequences
of current actions will always exist. This leads
to controversial issues about who makes the
decisions and on what basis, as well as where,
how, and why ESA policy tools are deployed.
At issue is whether biology should be the only
scientific input to land and resource
management decisions. A wildlife biologist
(Schaller, 1992, p. 47) noted that
“conservation problems are social and
economic, not scientific, yet biologists have
traditionally been asked to solve them."” A
resource sociologist (Machlis, 1992, p. 161)
observed that "biologists, ecologists, and
conservationists have increasingly grasped a
harsh reality: solutions to biological problems
lie in social, cultural, and economic systems."
Case studies of many endangered species
recovery programs (see Clark et al. 1994)
provide ample testimony in support of the
importance of non-biological factors in gpecies
conservation (Wondolleck et al. 1994).

Scientists should be aware of the
expec:ations others place on them, and when
talking about science should be careful to stay
within the boundaries of their disciplinary
training and collected data. They should
clearly distinguish between facts, theories,
hypotheses, and opinions. If differences in
opinions about the interpretation of data exist,
they should clearly be stated as such, or
scientific credibility can be diminished. When
one scientist loses credibility, the rest suffer.
No ESA issue is more scientifically or
politically difficult than salmon recovery.
Because of the failure of other public policies
t0 protect salmon, the ESA has biologists from
the NMFS making decisions about hydropower
dam and reservoir operations, grazing, and
timber harvests. The salmon case study
presented herein (see Appendix B) may lead
one to ask if the ESA is an effective approach
to attempt to recover dwindling salmon
populations.

A National Research Council committee
(NRC 1995) was assembled at the request of
some members of Congress to analyze and
report on science issues in the design and
implementation of the ESA. The committee’s
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Sidebar I-1. Insufficient Data and the Expert Witness Approach

specific scientific research and experiments.

When faced with the absence of sufficient cause-and-effect explanations and with insufficient data
and statistical analyses, scientists often respond to questions ... by giving personal opinions based
on their experience as naturalists and working scientists. They respond as would an expert
witness testifying on a case which has inadequate scientific information and analyses, but about
which he has had more experience than the average person. Sometimes there is no other choice
with major practical questions. The advice given by a scientist acting as an expert witness may be
legitimate as long as both the scientists and the audience understand that such statements are
opinion based on experience. Too often, because science tends to be highly respected in our
society, the distinction is not made between a scientist’s expert opinion and a scientist’s report on
the results of scientific cause-and-effect studies or the results of valid statistical analysis. As a
result, opinion is accepted as scientific conclusion....

The expert witness approach is useful when
it is acknowledged as such, but would be counterproductive if mistaken to represent the results of

Source: Botkin et al. (1995).

Science and the Endangered Species Act report

(see Murphy 1995, Eisner et al. 1995)
promises to set part of the public policy
agenda for ESA amendment, but only part of
it, as the committee’s charge was limited to
analysis of biological science issues. The
report said,
[S]ound science alone will not lead to
successful prevention of many species
extinctions, conservation of biological diversity,

and reduced economic and social uncertainty and

disruption. But sound science is an essential
starting point. Combined with innovative and
workable policies, it can help solve these and
related problems. (NRC 1995, p. 12).

Species require adequate habitat, and
habitat deprivation is the leading cause of

species endangerment. The goal of the ESA

is recovery of species facing endangerment.

Recovery often involves the modification of
land-use practices. Habitat management is a

land-use probiem, and as such is inherently
political as well as biological. The crux of
the ESA species conservation problem is
modifying human behavior to accommodate
other gpecies.

Policy analysts Brewer and Clark (1994,
p. 391) observed that "regardiess of what

the formal ESA policy may call for, the real

ESA policy is made in the implementation

process.” This report analyzes several cases

of how ESA implementation has proceeded
in Idaho, and presents a mixture of facts,
hypotheses, and values from different

viewpoints. Values and other non-biological
factors are an important part of the ESA
debate. Journalistic sources—a blending of
fact and perception—are used in this report
to document ESA implementation cases.
These sources are significant because of
their influence on public opinion, which in
turr. influences public policy.

The ESA is about the relationship of
humans and non-humans. Evolutionary
biologist and Pulitzer Prize winner E.O.
Wilson (1988) addressed this relationship
and emphasized the importance of ethics as
he recognized the limits of science, and the
necessity of reconciling the same paradox
Aldo Leopold referred to in the "Land
Ethic":

In the end, I suspect it will all come down to
a decision of ethics—how we value the natural
worlds in which we evolved and now,
increasingly, how we regard our status as
individuals. We are fundamentally mammals
and free spirits who reached this high a level of
rationality by the perpetual creation of new
options. Natural philosophy and science have
brought into clear relief what might be the
essential paradox of human existence. The drive
toward perpetual expansion—or personal
freedom—is basic to the human spirit. But to
sustain it we need the most delicate, knowing
stewardship of the living world that can be
devised. Expansion and stewardship may appear
at first to be conflicting goals, but the opposite is
true. The depth of the conservation ethic will be
measured by the extent to which each of the two
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approaches to nature is used to reshape and
reinforce the other. (Wilson 1988, p. 16).

Wilson’s sentiments are also reflected in the
very first words of the ESA:

The Congress finds and declares that various
species of fish, wildlife and plants in the United
States have been rendered extinct as a
consequence of economic growth and
development untempered by adequate concern
and conservation. (ESA § 2(a)(1)).

After 22 years, we are beginning to see how
difficult it is to balance development and
conservation. The ESA has tried to temper
economic development by giving species
conservation the upper hand. As the analysis
herein documents, Wilson’s "essential paradox
of human existence" is a feature of gpecies
conservation, which is sometimes done without
significant consideration of its effect on the
human desire for economic expansion, or on

personal freedom.

In this report ESA processes are analyzed
and illustrated with Idaho case studies of how
the Act plays out in real situations. The ESA
can work for all species, human and non-
human. There is widespread support for the
basic goal of species conservation, and the
courts have consistently upheld the Act. This
leads to the conclusion that the ESA is not
going to go away. This report identifies
scientific and institutional challenges stemming
from policy issues associated with the ESA
that should be carefully considered in attempts
to redesign the Act. This report looks at the
confrontation and rigidity that have
characterized some of the on-the-ground ESA
issues with an eye toward promoting a spirit of
cooperation that will make the ESA more
effective in achieving its goals.
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Question 1. How does the ESA work?

People have different points-of-view on the
ESA. To understand these different
perspectives, one first must understand the
law, How does the ESA work? The question
is answered here by describing the mechanisms
of the Act. Descriptions of federal and state
agency roles and the relationship between them
are covered in Question 2, The evaluative
interpretation of the ESA is addressed by later
questions, where analysis focuses on ESA
issues (Questions 9, 10, and 11), flexibility in
the ESA (Question 12), a potential role for
economic analysis in the ESA (Question 13),
and alternatives for modifying the ESA
(Question 15).

The ESA has special terminology. Some of
these words are defined in the ESA. Because
it is a law, these words have legal meanings.
For example, conservation has a legal
definition quite apart from its use elsewhere.
A few of these key statutory definitions were
provided in Sidebar S-1 (page 4), and these
terms are underlined throughout this report.
Other important terms are defined not in the
ESA statute, but in the implementing
regulations of the Service. For example,
"jeopardy” and "harm" are extremely
important ESA terms defined by regulation,
and they will be placed in quotation marks
throughout the report.

It is not difficult to understand how the ESA
is designed to work. The Act mandates four
things: [1] listing, which means identify
formally those species endangered or
threatened with extinction; [2] identify and
designate critical habitat considered essential
for such gpecies to continue to exist and to
attain recovery; [3] protect the gpecies while
actions are being taken to improve the situation
causing its endangerment; and [4] recover the
species so that it is no longer necessary to
protect the species and it can be taken off the
protected species list, or delisted. If you can
remember the words identify, protect, and
recover, you understand how the ESA works.

~ Overview of the ESA

This section begins with a simplified overview
of the whys and wherefores of the Act,

followed by a brief explanation of the purpose
and scope of the ESA, and condensed
explanations of the processes required by the
law.

A Simplified Overview. Sidebar S-2 (page 5)
explained the purpose and mechanisms of the

ESA as simply as possible. The Act is simple
in conception, but difficult in application.

Purpose and Scope. The purpose and scope
of the ESA can be described with two
words—species conservation. These terms
have very specific definitions in the ESA.
Taken together, the words species conservation
describe the purpose of the Act. Taken
individually as defined in the Act, the two
words describe the scope of the ESA:

Species includes any subspecies of fish or
wildlife or plants, and any distinct population
segment of any species of vertebrate fish or
wildlife which interbreeds when mature. (ESA §
3(16)).

Conservation means the use of all methods
and procedures which are necessary to bring any
endangered species or threatened species to the
point at which [such] measures are no longer
necessary. (ESA § 3(3)).

The Act defines species expansively,
including subspecies (e.g., the northern spotted
owl) and distinct population segments of
species (e.g., the fall run of Snake River
chinook salmon is considered a different
species than the spring and summer runs of
Snake River chinook salmon). The reasons for
this expansive definition are primarily to
protect evolutionary potential to reduce
extinction risk (see Question 9). Conservation
translates into recovery activity, because "the
point at which [such] measures are no longer
necessary” (ESA § 3(3)) is when recovery
goals have been attained.

The purpose of the Act, then, is to identify,
protect, and recover plants and animals
threatened or endangered with extinction. The
scope of the Act is found in the definition of
species, and also in the definitions of
threatened and endangered, both of which
apply to species "throughout all or a
significant portion of its range" (ESA §§ 3(6),
(20)).
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ESA Processes. The mandate of the ESA—
identify, protect, and recover—suggests this
process: a species is listed as threatened or
endangered in a particular location because it
is at low abundance caused by specific
problems, the gpecies is protected while the
Service prepares a recovery plan specifying
how the problems endangering the gpecjes will
be corrected, the plan is implemented, the
species recovers to the point that special
federal protection is no longer needed, and the
species is delisted. The key to the process is
the accurate identification of the problems
endangering the species, accompanied by the
development of management programs
designed to correct the problems, and
monitoring the response of the species to those
programs. Because many animal species are
typically difficult to census and study, the
three key tasks—identification of problems,
their correction, and monitoring the
species—can be very difficult in practice.
These tasks are further complicated because
populations are at low levels when the gpecies
is listed under the ESA.

The ultimate goal of the ESA is species
conservation. One way to describe how the
Act does that is to use the three short
paragraphs in which the U.S. Fish and
Wildlife Service describes the conservation
actions provided by the ESA (see Sidebar 1-1).

The remainder of this section provides a
brief overview of the process generated by the
ESA mandates—identify, protect, and recover.
The rest of the chapter provides the details on
the implementation of the ESA statute through
agency regulations as well as relevant case
law,

Identify and List Species.—Listing is the
formal identification of gndangered and
threatened species through rule-making
procedures. In 1982, the U.S. Congress said
listing decisions are to be based only on
biology. The reasons for listing a gpecies are
the factors causing endangerment. They are
given in the Act (ESA § 4(a)(1)) and are to be
identified by the Service. Economic and other
non-biological considerations are to have no
role in listing.

The law provides for an expansive definition
of species—that is, the ESA definition of
species includes subspecies and population

segments—in order to protect genetic diversity
and evolutionary potential. In March 1995,
there were 961 species listed as threatened or
endangered in the United States (US-FWS
1995b). Listed species represent major
taxonomic classifications as follows: mammals
and birds (16%); reptiles and amphibians
(5%); fishes (11%), insects, spiders,
crustaceans, snails and clams (14%); and
plants (54%). Most listings in recent years
have been plants, snails and clams, and fish
(Figure S-2, see page 3). In excess of 3,700
more species (mostly plants) may qualify for
listing.

Identify and Designate Critical
Habitat.—The designation of critical habitat
for listed species recognizes the importance of
protecting against habitat impoverishment.
This is perhaps the most controversial feature
of the Act, because a species is dependant on
habitat for its existence or survival. Critical
habitat for a species is defined as the area
"essential to its conservation" (ESA § 3(5)).
That is, the area necessary for recovery of the
species. It can be the entire current
geographic range the species occupies, or it
can be a larger area. Critical habitat is
generally to be identified and designated at the
time of listing, "after taking into consideration
the economic impact, and any other relevant
impact, of specifying any particular area as
critical habitat” (ESA § 4(b)}(2)).

The designation of critical habitat is generally
required by the ESA, yet less than 15% of
listed species have designated critical habitat.
Why? Although the NMFS designates and
protects critical habitat as required by the ESA
(M. Tuttle, review comments), the FWS has
interpreted critical habitat as redundant or
unnecessary protection (Bean 1983, Rohif
1989, Houck 1993). In the case of the
northern spotted owl, the court disagreed and
forced the FWS to designate critical habitat
(Northern Spotted Owl v. Lujan, 758 F.Supp
621 [W.D. Wash. 1991]).

Instead of identifying and protecting critical
habitat, the FWS protects habitat on federal
lands using the "jeopardy” prohibition, and
there and elsewhere by using the take
prohibition, defined by the "harm" regulation
(not by statute) to include "significant habitat
modification.” Although it is not unusual for
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Sidebar 1-1.

Available ESA Conservation Measures

individuals.

Among the conservation benefits authorized for threatened and endangered plants and animals
under the Endangered Species Act are: protection from adverse effects of Federal activities;
restrictions on take and trafficking; a requirement that the FWS develop and carry out recovery
plans; authorization to seek land purchases or exchanges for important habitat; and Federal aid to
State and Commonwealth conservation departments with cooperative endangered species
agreements. Listing also lends greater recognition to a specigs’ precarious status, encouraging
other conservation efforts by State and local agencies, independent organizations, and concerned

Section 7 of the Act directs Federal agencies to use their legal authorities to further the
purposes of the Act by carrying out conservation programs for listed species. It also requires
these agencies to ensure that any actions they fund, authorize, or carry out are not likely to
jeopardize the survival of any Endangered or Threatened species, or to adversely modify its
designated Critical Habitat (if any). When an agency finds that one of its activities may affect a
listed species, it is required to consult with the FWS to avoid jeopardy. If necessary, “"reasonable
and prudent alternatives,"” such as project modifications or rescheduling, are suggested to allow
completion of the proposed activity. Where a Federal action may jeopardize the survival of a
species that is proposed for listing, the Federal agency is required to "confer" with the FWS
(although the results of such a conference are not legally binding).

Additional protection is authorized by section 9 of the Act, which makes it illegal to take,
import, export, or engage in interstate or international commerce in listed animals except by
permit for certain conservation purposes. The Act also makes it illegal to possess, sell, or
transport any listed species taken in violation of the law. For plants, trade restrictions are the
same but the rules on "take" are different. It is unlawful to collect or maliciously damage any
Endangered plant on lands under Federal jurisdiction. Removing or damaging listed plants on
State and private lands in knowing violation of State law, or in the course of violating a State
criminal trespass law, also is illegal under the Act. In addition, some States have more restrictive
laws specifically against the take of State or federally listed plants and animals.

Source: Endangered Species Technical Bulletin, any issue.

agencies to write implementing regulations for
environmental regulatory programs (M.
Feldman, review comments), by not
identifying habitat areas essential for gpecies
conservation, the FWS makes its own tasks
gasier while increasing the uncertainty for land
and resopurce managers about where
management activities may take place.

Protect Against "Jeopardy" and
"Harm".—It is necessary to afford some
degree of protection to listed species and the
critical habitat upon which their continued
existence depends. These are intermediate
measures designed to keep imperiled species
from moving any closer to extinction while a
recovery plan is developed and implemented.
No one is allowed to take a member of an
endangered animal species except under
extraordinary circumstances. Take is defined

as "harass, harm, pursue, hunt, shoot, wound,
kill, trap, capture, or collect, or to attempt to
engage in any such conduct” (ESA § 3(18)).
Endangered plants receive less protection.
Damage to plants on federal lands violates the
ESA if it is done maliciously and knowingly,
but on state and private lands, the ESA defers
to state law. Idaho does not provide statutory
protection for endangered plants. Threatened
species can be afforded less protection than
endangered species (ESA § 4(b), see Question
12),

To protect the species and its critical
habitat, federal agencies are prohibited from
causing “jeopardy” to the species, or allowing
adverse modification of critical habitat (ESA §
7(a)(2)). Neither "jeopardy” nor "adverse
modification” are defined in the Act. These
determinations are made through the process
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of interagency consultation, through which the
Service provides its expertise regarding the
potential impacts of planned land and resource
management activities as they might impact
protected species.

"Harm," in the statutory definition of take,
is defined in ESA implementation regulations.
[Harm is] an act which actually kills or

injures wildlife [and which] may include
significant habitat modification or degradation
where it actually kills or injures wildlife by
significantly impairing essential behavioral
patterns, including breeding, feeding or
sheltering. (50 CFR § 17.3 [1992]).

Protection goes wherever the species goes,
and frequently to the habitat it might wander
onto. According to Houck (1993), the FWS
can and does use the "no jeopardy" standard to
protect habitat, thus giving the agency more
flexibility than a critical habitat designation
would. Data is often not available that would
be required to designate critical habitat, so this
flexibility is a practical necessity to provide
habitat protection. The take prohibition and
the "harm” regulation of “significant habitat
modification” as a take, regardless of whether
or not it is critical habitat and regardless of
whether it is federal, state, or private land,
was upheld by the United State Supreme Court
in June 1995 (Babbirt v. Sweet Home Chapter,
115 S.Ct. 2407 [1995]).

Recover and Delist.—The ESA requires the
Service to develop a plan describing actions
necessary to recover the listed gpecies to the
point where the protection of the Act is no
longer necessary and it can be taken off the
protected list, or delisted. This affirmative
conservation duty makes the ultimate purpose
of the Act the recovery of threatened and
endangered species. The conservation duty is
to be met through the development and
implementation of a recovery plan.

The key to ESA success is recovery efforts.
The recovery plan must identify "objective,
measurable criteria,” which by regulation
translates into a quantitative recovery goal by
setting a target population level. At least as
important, the plan must identify any and all
actions necessary to reach the recovery goal,
including how to mitigate underlying problems
that led to listing. The removal or mitigation
of the factors causing endangerment may be

especially important for species that are hard
to count, such as grizzly bears. Once the
recovery goal is reached, the process of
delisting begins, which is essentially the listing
process in reverse.

Recovery planning seems to receive less
attention than listing and protection. This is
perhaps because it is a labor intensive and
therefore expensive undertaking for an agency
without adequate resources (D. Goble, review
comments). Only half of the listed species
have the required recovery plans. The
biological underpinnings of these plans are
uncertain (see discussion of viable populations
in Appendix A), as is their legal status as
binding documents.

Because the listing, protection, and recovery
processes are driven by the biological needs of
species, recovery discussion tends to focus on
the number of individuals and genetic diversity
within the populations of the species, with less
attention on modifications of existing land-use
practices and associated impacts. Biologists
may tend to focus on the former concerns,
land and resource managers on the latter.
Ecologist Daniel Botkin (1990) pointed to the
need for interdisciplinary collaboration in
recovery planning:

[TThe condition of the habitat is more
important than simple population numbers. It is
better to have a good habitat sustaining a small
population than a large population in poor
habitat. Conservation of endangered species is,
in this way, understood to depend on the idea of
an ecosystem rather than on simple analyses of
populations. This is a movement toward
managing with complexity as a basic condition.
(Botkin 1990, p. 162.)

Brief History of the ESA

The evolution of the ESA is a fascinating
chapter in American conservation history.
Until now, protection efforts under the ESA
have focused on the needs of individual
species, and first became a matter of public
policy in 1966 with the Endangered Species
Preservation Act, a weak older sister to the
Endangered Species Act of 1973. In spite of
the controversies about exactly how the goal of
the ESA is to be obtained, Kohm (1991) said
there seems to be broad agreement and support
for the conservation of endangered species,
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because the basic framework of the Act har
remained intact through seven amendments
since 1973 (Kohm 1991). Sidebar 1-2 outlines
how the Act has evolved.

Enactment of the ESA was the result of a
broad consensus that animals and plants were
becoming extinct at a rapidly increasing rate.
In early 1973, representatives from more than
gighty nations met in Washington, D.C., and
agreed to a far-ranging Convention on
International Trade in Endangered Species of
Wild Fauna and Flora (now section 8 in the
ESA). President Nixon urged congressional
action, arguing that existing federal law was
insufficient "to save vanishing species.” In
March 1973, the House held hearings at which
wildlife managers and representatives of
conservation organizations testified that the
states alone could not or would not protect
species faced with extinction. As the nation
watched the Watergate hearings that summer,
administration and congressional staff found
common ground in the ESA legislation.

The dominant issue surrounding the passage
of the ESA legislation was the relationship
between federal and state governments.
Contro! over wildlife had traditionally been a
state prerogative and some state wildlife
managers viewed the proposed federal role in
protecting endangered species an
unconstitutional intrusion upon "states’ rights."
Congress rejected this argument, seeking
instead to engage the states in a cooperative
structure. While unequivocally asserting
federal jurisdiction over takings of species that
a federal agency, through notice and comment
and rule-making procedures, was to determine
were facing extinction, Congress set out
criteria under which the states could reassume
management of resident wildlife. These
important topics are covered in the last section
of Question 2.

Congressional Declarations. The United
States Congress issued the following
declarations in section 2 of the ESA, which
clearly state the underlying reasons for the
Act. In the ESA, the Congress finds and
declares that
[V]arious species of fish, wildlife, and plants
in the United States have been rendered extinct
as a consequence of economic growth and

development untempered by adequsts cor-em
and conservation....

[Olther species of fish, wildlife, and plants
have been so depleted in numbers that they are
in danger of or threatened with extinction, ..,

[TIhese species of fish, wildlife, and
plants are of esthetics, ecological,
educational, historical, recreational, and
scientific value to the Nation and its
people....

[Elncouraging the States and other interested
Parties, through Federal financial assistance and
a system of incentives, to develop and maintain
conservation programs which meet national and
international standards is a key to meeting the
Nation’s international commitments and to better
safeguarding, for the benefit of all citizens, the
Nation’s heritage in fish, wildlife, and plants.
(ESA § 2(a)).

It is further declared to be the policy of
Congress that

[Alll Federal departments and agencies shall
seek to conserve endangered species and
threatened species and shall utilize their
authorities [to do so].

Federal agencies shall cooperate with State
and local agencies to resolve water resource
issues in concert with conservation of
endangered species. (ESA § 2(c))

Supreme Court Opinion. In 1978, the
Supreme Court heard its first and, for almost
twenty years, only ESA case. (The second
ESA case, Babbitt v. Sweet Home Chapter,
was ruled on in June 1995.) In the mid-1970s,
the snail darter was discovered in the Tellico
River and listed as gndangered, which could
have prevented the completion of the Tellico
Dam, a Tennessee Valley Authority (TVA)
hydroelectric project. The Supreme Court
ruled on behalf of the fish, saying
Congress intended endangered species to be
afforded the highest of priorities, ... and the
plain intent of Congress in enacting this statute
was to halt and reverse the trend toward species
extinction, whatever the cost. (TVA v. Hill, 437
U.S. 153, 174, 184 [1978])

Congressional Intent. Taken aback by the
Supreme Court ruling in 7VA v. Hill,
Congress amended the ESA in 1978; the Act
has been amended six more times since then,
the latest in 1988. Congress added some
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Sidebar 1-2. History of the ESA

1966 Endangered Species Preservation Act
¢ Authorized the Secretary of the Interior to identify species of native fish and wildlife threatened with
extinction and to purchase land for their protection and preservation;

® Directed all federal agencies to protect these species and preserve their habitats "insofar as is
practicable and consistent with [the agencies’] primary purposes.

1969 Endangered Species Conservation Act
® Expanded the Department of Interior’s land acquisition authority;
® Broadened the definition of fish and wildlife to include invertebrates;

® Authorized the Secretary of the Interior to list foreign species threatened with worldwide extinction
and banned the importation of any species so recognized.

1973 Endangered Species Act

® Removed all practicability concems (i.e., economic considerations) from decisions to protect species
and their habitats;

® Extended protection to all wildlife ("any member of the animal kingdom") and to plants ("any
member of the plant kingdom™);

® Explicitly forbade the "taking” of an endangered organism;

® Prohibited federal agencies from authorizing, funding, or carrying out any actions that would
"jeopardize” the continued existence of a listed specigs or result in the adverse modification of its
habitat;

® Authorized the Department of the Interior to regulate threatened species (those likely to become

endangered). Through regulations, in 1975, the FWS extended these species the same protection
afforded endangered species.

1978 Amendments to the ESA

® Established the Endangered Species Committee with authority to exempt federal projects from the
provisions of the ESA if the net benefits to society of an exemption clearly outweigh those of
complying with the Act, and certain other criteria are met;

® Required the Secretary of the Interior to designate "to the maximum extent prudent” critical habitat
for each new species listed as endangered;

e Expanded the definition of gpecies to include subspecies, races, and distinet geographic populations.
1982 Amendments to the ESA

® Specifically prohibited consideration of economic impacts in the listing of a species as endangered or
threatened.

1988 Amendments to the ESA
® Established a process for monitoring candidate and recovered species;
® Allowed the emergency listing of species in cases where such action is warranted.

Source: Lambert and Smuth (1994).

flexibility into the Act, and took steps to A Glance Back and Ahead. The ESA does
interject some economic considerations into the not necessarily prohibit all commercial or

Act. developmental activities in the vicinity of

Although the Service is empowered to write
implementing regulations, one of the functions
of courts is to determine congressional intent.
The goal of the ESA statute is consistent and
clear: recover threatened and endangered
species.

protected species. According to Greenwalt
(1991), in most cases fears that ESA
restrictions would cause major disruptions in
human activity have been unfounded—wolves
co-exist with dairymen in Minnesota, grizzly
bears that pose a danger to humans can be
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moved or destroyed, an endangered butterfly
has become the pride of residents of a housing
project that would have eliminated it without
innovative changes by the developer. But in
others, notably the spotted owl case and
salmon recovery in Idaho (see Appendix B),
disruptions have occurred. The deliberations
about spotted owls and salmon in the Pacific
Northwest have broken ground for a broader
ecosystem approach for dealing with protection
of biological diversity and endangered species.
The ecosystem approach is consistent with the
purpose of the ESA, however, the Act does
not provide a specific program for ecosystem
conservation (Feldman and Brennan 1995).

Purpose and Scope of the ESA

The ESA is at the cutting edge of not only
wildlife law, but, as Coggins and Glicksman
(1995) pointed out, also public natural
resources law in general. The presence of a
threatened or endangered species on federal
lands drastically affects management.
Protection provisions in the ESA have
provided courts with grounds to enjoin
proposed dams, roads, hunting regulations,
and timber harvesting plans (Coggins 1991,
Coggins and Glicksman 1995). The
Endangered Species Act has been described as
the strongest and most far-reaching piece of
environmental legislation enacted by any
government (Kohm 1991). Controversies
involving the spotted owl in the Pacific
Northwest and the red-cockaded woodpecker
in the South challenge traditional timber
management practices and timber sales in the
national forests. Salmon recovery affects the
Pacific Northwest in different and even more
pervasive ways than the spotted owl. Scott
(review comments) said this suggests we are
approaching the limits of our natural resources
and impairing ecosystem health.

Alaska has bountiful runs of chinook and
sockeye salmon, and abundant gray wolves,
grizzly bears, and bald eagles. These species
are not in imminent danger of extinction in the
far north. The Act tries to protect these
species from extinction elsewhere. Why? The
biological rationale is that biological diversity
needs protection in order to decrease the risk
of extinction, and that means genetic diversity

must be protected. In his essay "Wilderness,"
Aldo Leopold (1949) articulated another
reason; "Relegating grizzlies to Alaska is about
like relegating happiness to heaven; one may
never get there" (Leopold 1949, p. 277).

As Rohlf (1989) said, "disputes usually arise
not over whether to conserve species, but over
the question of to what degree species
preservation should be enforced.” At the core
of ESA conflicts are questions concerning
value judgments about not only the means, but
also the ends of protecting biodiversity. What
are the ends? There can be little doubt that at
face value the purpose of the ESA is a
compelling statement of national policy:

The Congress finds and declares that the
United States has pledged itself as a sovereign
state in the international community to
conserve to the extent practicable the various
species of fish or wildlife or plants facing
extinction. (ESA § 2(a}(4).

The purposes ... are to provide a means
whereby the ecosystems upon which
endangered species ... depend may be
conserved, to provide a program for the
conservation of such endangered species.

(ESA § 2(b)).

The declared purpose of conserving
ecosystems is not provided for in the statutory
mandates of the Act. The prohibition against
adverse modification of critical habitat is
narrower than ecosystem protection.
Furthermore, the ESA definition of
conserve— "methods and procedures which are
necessary to bring any endangered species or
threatened species to the point at which such
measures are no longer necessary”-is applied
to species, not ecosystems. This Ieads some
observers to call for modifications in the ESA,
or new policies designed to protect ecosystems
as well as species.

There is no confusion as to what the goal of
the ESA is. A political scientist described the
goal of the Act unambiguously: "All of the
effort associated with the implementation of
the Endangered Species Act is ultimately
directed at a single goal—the recovery of
endangered species to the point where their
continued existence is no longer in doubt”
(Tobin 1990). The objective of the FWS in
implementing the ESA is also clear: "The
Service’s goal is to improve the status of
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endangered or threatened species so that they
can be delisted" (Tobin 1990).

In this report, the goal of the ESA is taken
to be the recovery of listed gpecies, and
nothing more. Ecosystem protection and
restoration are certainly important natural
resource management goals and can be used as
a means to achieve the recovery of individual
species. However, ecosystem protection is not
the goal of the ESA. Recovery of threatened
and endangered species protected by the Act is
the goal.

What the ESA Requires

How the ESA proceeds with the business of
recovering threatened and endangered species
is vague, thus providing the Service with
ample opportunity to affect land-use decisions
where agency personnel feel it is necessary.

The ESA has far-reaching implications on
state and private lands as well as federal, and
the Act has teeth. Criminal penalties of up to
$50,000 in fines and one year in prison may
be assessed, plus civil penalties of up to
$25,000 for each violation, an¢ forfeiture and
seizure of equipment (ESA § 11). Broad
citizen suit provisions also are included. More
far reaching than the criminal or civil penalties
of the Act are its injunctive powers, which
have been consistently upheld by the courts
(ESA § 11(e}©6)).

The presence of a species protected by the
ESA complicates the use of that area for other
purposes and narrows management flexibility.
Agencies must go through the section 7
consultation process with the Service, and
must promote recovery of the species as well
as avoid "jeopardizing” the species. No one,
may take a species, unless authorized to do so
by the Service. The keys to solving the ESA
puzzle are to accommodate the needs of
protected specigs and mitigate the factors
causing endangerment (Coggins and Glicksman
1995).

As a nation we are committed to protecting
from extinction what remains of our plant and
animal heritage. But in practice, we also seem
to be trying to protect the evolutionary
potential of species as well as protecting
current species from becoming extinct.
Biologists have effectively argued that to

protect a species, its genetic diversity must be
preserved. This is accomplished by protecting
distinct population segments and subspecies.
The ESA language says that is the way it shall
be. It also says ecosystems are to be
conserved, which many people interpret as full
and complete protection of all habitat the
species uses, even though the ESA clearly
limits such protection to only critical habitat
features essential to recover the gpecies. In
effect, the ESA commits us to protect aspects
of the natural environment that could be
transformed by human activity.

Identifying Imperiled Species

The ESA requires that species be identified
and formally listed before they can be
protected by the Act, although a modicum of
protection is provided to candidate species.
The identification process is universally
referred to as "listing."

Listing Process. The ESA process begins with
listing, the identification of imperiled species
to put on the threatened and endangered
species list. As of March 1, 1995, there were
436 U.S. animal species, 525 U.S. plant
species, and 565 foreign species on the list.
Listing is important because it triggers the four
major duties of the ESA, which are to
conserve listed species, avoid "jeopardization,”
avoid adverse modification of critical habitat,
and avoid taking (Coggins 1991, Coggins and
Glicksman 1995). These key terms are
defined in the Glossary, and their implications
are analyzed in this chapter and throughout the
report.

The first of the four provisions—
conservation of listed species—requires action
by federal agencies. Conservation is defined
as "the use of all methods and procedures
which are necessary to bring any endangered
species or threatened species to the point at
which the measures... are no longer
necessary” (ESA § 3(3)).

The listing process may be initiated either
by the implementing federal Service agencies
or by petition from any interested party. Once
the process is begun, the Service must review
the status of the species, using the best
available scientific or commercial data.
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Two federal agencies and their cabinet
officers have the authority to list gpecies: the
U.S. Fish and Wildlife Service (FWS) under
the Secretary of the Interior, and, in the case
of salmon, other anadromous fish, and most
marine species, the National Marine Fisheries
Service (NMFS) under the Secretary of
Commerce. The Secretary is to make listing
determinations "...solely on the basis of the
best scientific and commercial data available to
him after conducting a review of the status of
the species and after taking into account those
efforts, if any, being made by any State or
foreign nation ... to protect such species”
(ESA § 4(b)(1)(A)).

The ESA specifies a four-step process for
listing a species (Figure 1-1). First is the
receipt and evaluation of a petition to list,
delist, or reclassify a gpecies. Within 90 days
of receipt of the petition, the FWS is required
to make a finding on whether it presents
"substantial scientific or commercial informa-
tion" indicating that the action "may be
warranted” (ESA § 4(b)(3)(A)). A status
review is the second step of the listing process.
This is an evaluation of the best available data
and biological information to determine
whether a species is endangered—i.e., "in
danger of extinction throughout all or a
significant portion of its range” (ESA §
3(6))—or threatened—i.e., "likely to become
endangered within the foreseeable future
throughout all or a significant portion of its
range" (ESA § 3(20)). The status review
includes a determination of which of the five
factors causing endangerment may be relevant.
(These two steps and related considerations in
the listing process are further explained in the
following sub-sections). The third step is
publication of the findings in the Federal
Register as a proposed rule. The public has an
opportunity to comment on these proposals
(ESA § 4(b)(S)(A)-(E)). The fourth and final
step in the listing process is publication of a
final rule in the Federal Register (Figure 1-1).

Listing can be initiated by the Service
through the normal ruie-making procedures or
by emergency listing through issuance of
regulations. Emergency listings expire within
240 days unless normal listing procedures are
initiated during that period.

Citizen Petitions and Lawsuits.—By far the

most common method for initiating listing is
by petition from interested parties (Hill 1992).
Coggins and Russell {1982) noted that several
organizations "have taken advantage" of this
opportunity. The process from petition to
listing can take as long as 2'%4 years (see Tobin
1990).

Within 12 months after receiving the
petition for a listing, the Service must publish
a notice in the Federal Register that the
petition to list is warranted, not warranted, or
"warranted but precluded" by other ESA-
related activities (Figure 1-2). If the Service
does not find substantial information that
listing is warranted at its 90-day determination,
or that the 12-month ruling is not warranted or
“warranted but precluded,” the findings are
subject to judicial review (Hill 1992).

A private citizen or group can force the
FWS to list a species, as happened in the
northern spotted owl case. Coggins and
Glicksman (1995) cited several cases where
persons seeking judicial remedy to prevent or
reverse the listing of a species have been
unsuccessful, and stated that such attempts will
generally not be successful. An exception
occurred in Idaho when the Bruneau hot
springs snail was removed from the
endangered list because of procedural delays
during the listing process (US-GAQO 19935).
However, it was put back on the list in June
1995 because the Ninth Circuit Court of
Appeals reversed the district court’s ruling. In
Idaho, petitions and suits initiated by citizens
occur frequently enough that FWS staff are not
likely to initiate new listings (C. Lobdell, pers.
comm.).

Procedures.—Listing is a complicated
process with many steps (summarized in
Figures 1-1 and 1-2). The best opportunity for
citizen comment is during the status review
phase (ESA § 4(b)(3)(A)), which is relatively
inaccessible to public input but is the "go" or
"no-go" decision based on biological
information on whether to list the species
before regulations have been written (Brooks
1992).

Factors Causing Endangerment.—The Act
identifies five factors that lead to species
endangerment;

The Secretary shall ... determine whether any
species is an endangered species or a threatened
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What Happens When What Happens When
Someone Petitions FWS Initiates Action
An individua!, group, or agency submits a FWS assasses available biological
petition requesting that FWS list a information o determine if a species
species. should be considered for listing.

80 days ¢

90-Day Finding: FWS determines
whether the petition contains substantial
information indicating that listing may be
warranted If the petition contains such
information, FWS begins detailed
bioiogical evaluation

9 months
l h 4

12-Month Finding: FWS determines, on Setling Priorities: It listng appears

the basis ot biologica! information alone, if warranted, FWS assigns the species a
the species should be listed. Three prionty relative to those for other species
decisions are possible. that could also be listed. Species facing
» Listing is not warranted. the greatest threats 1o their existence

» Listing is warranted

receive the highes! prority. Starting at
+ Listing is “warranted but precluded"

the top of the fist, FWS proposes for

because work on other species must listing as many species as its work load
take precedence will allow
Proposal to List: It FWS decides the Proposal to List: For each of these
listing is warranted, it publishes a species, FWS then publishes a proposed
proposed rule in the Federal Register rule in the Federal Register
12 months* l 12 months*

Final Rule: Aler evaluating any additional
information and any comments received from the
public, FWS decides either 10 st the species or
to withdraw the proposed rule

*This pencd car be extended 10 a maximum of 1B months if there is disagreement about the
sulf:ziency or accuracy of the avaldable biological data

Figure 1-1. Process for considering whether a gpecies warrants listing.

Source: US-GAOQO (1992, Figure 1, p. 4).
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FWS/NMFS Receive Patition

v

FWS/NMFS Determine Whether Request

Qualifies As an ESA Petition
Not an Esa An ESA
Petition Petition
FWS/NMFS '
Inform Petitioners
80-Day Finding
Petition Does Not Patition Contains
Contain Substantital Substantial
information® Information*
v v
FWS/NMFS FWS/NMFS
Announce Announce
Finding Resuits Finding Results

;_.__l

FWS/NMFS Conduct Status Raview
and Evaluate Public Comment

h 12-Month Finding L_l
Pattoned Petitionad Action Petitioned Action
Action Is Not Is Warranted but I8 Warranied
Warranted Preciuded
FWS/NMFS FWSNMFS FWS/NWFS Issue
Announce Anrounce Proposed Rule
Finding Results Finding Resuits
|

FWS/NMFS review finding annually unil
petitioned action is found warranted or

not warranted.

Note: “Substantial information” is defined as information tha! would iead a reasonable person to
believe that the measure proposed in the pelition may be warranted.

Figure 1-2. ESA petition for listing process.

Source: US-GAO (1992, Figure 3.1, p. 12).
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species because of any of the following factors:

{A) the present or threatened destruction,
modification, or curtailment of its habitat
Or range;

(B) overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) disease or predation;

{D) the inadequacy of existing regulatory

mechanisms; or

(E) other natural or manmade factors affecting
its continued existence. (ESA § 4(a)(1)).

These five factors represent the problems
that must be mitigated in order to recover a
listed species. Efforts to do so are to be
identified in the recovery plan, along with the
factors.

Best Available Data.—Listing decisions are
based on the available evidence that a species
“is in danger of extinction throughout all or a
significant part of its range" or "likely to
become [so]" (ESA §§ 3(6), (20)).

The basis for listing determinations hinges on
the quality of available information and a status
review of the species. The Secretary shall make
determinations ... solely on the basis of the best
scientific and commercial data available ... after
conducting a review of the status of the species
and after taking into account those efforts, if
any, being made by any State or foreign nation
... to protect such species. (ESA § 4(b)).

According to Coggins and Glicksman (1995),
Congress meant to insure that listing decisions
are based solely on biological risks, thus
economic considerations have no relevance and
economic analysis is not to be applied in the
listing process (Conf. Rep. No. 835, 97th
Cong., 2d Sess. [1982]). To the extent that
the biological information on a species is
uncertain, a court is likely to defer to the
gxpertise of the FWS if the agency’s listing
decision is challenged.

Probably the most important single
determinant of species status under the ESA is
its population. Some of the most fundamental
pieces of information needed to assess
population status and trends are fraught with
uncertainty—for example, how many
individual members of the population are
there, and what is the direction and magnitude
of population change? Listing proposals often
are not accompanied by complete data on

population trends, and this can influence listing
decisions. In uncertain situations, wildlife
biologists tend to make decisions that do not
put wildlife at further risk. Thus biological
uncertainty may lead to a listing in order to
provide effective protection until more
population data can be gathered and analyzed.
This approach is consistent with the ESA
because one of the basic criteria for delisting a
species is that the original listing was in error
(MacCracken et al. 1994),

Legal and political risks also can complicate
the listing and delisting decisions. Although
the Act requires the listing decision be made
"solely on the basis of the best scientific and
commercial data available" (ESA § 4(b)(1)
(A)), concerns about social and economic
impacts can overshadow uncertain biological
evidence (Thomas and Verner 1992, US-GAQ
1993b). Listing petition denials or delays by
the FWS have in some cases forced petitioners
to seek court rulings.

Definition of a Species. A primary source of
confusion among many peoplie concerned with
the impacts of the ESA is the apparent
inconsistency of listing species as threatened or
endangered in some regions of the United
States, while the same species may be
abundant and in some cases commercially
exploited in other parts of this nation and in
other countries. Both the grizzly bear, listed
as threatened in 1975, and sockeye salmon,
listed as gndangered in Idaho and the Snake
River in 1992, are good examples of this
situation. Grizzly bears are abundant and
legally hunted in Alaska, and cans of Alaskan
sockeye salmon can be purchased at almost
any grocery store.

The ESA’s definitions provide two
explanations for this apparent discrepancy.
First, the Act protects a gpecies that is
endangered or threatened "throughout all or a
significant portion of its range” (ESA §§ 3(6),
(20)). The grizzly bear is listed as threatened
throughout its range in the lower 48 states,
which is only 5% of what its range once was
(Mattson et al. 1995). The question of
whether this geographical area is a significant
portion of the species’ range is negated by a
second definition. The ESA defines gpecies
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very broadly to include not only "any
subspecies” but also "any distinct population
segment of any species” (ESA § 3(16)).

The definition of gpecies in the ESA is
broad and ambiguous (Rohlf 1989) because the
scientific determination of subspecies is
ambiguous (Wilson 1992). "The term
‘species’ includes any subspecies of fish or
wildlife or plants, and any distinct population
segment of any species of vertebrate fish or
wildlife which interbreeds when mature” (ESA
§ 3(16)). Under this definition, the Act’s
protections apply to any subspecies or distinct
population segment that is threatened or
endangered, regardless of the status of other
subspecies or populations. According to a
panel commissioned by the National Academy
of Sciences, this is necessary to protect
evolutionary potential (NRC 1995).

The species definitions in the ESA are
somewhat hierarchial, with a species being the
broadest and most encompassing, followed by
subspecies, and then a distinct population
segment. All three levels are treated the same
under the ESA because each is defined as a
species (ESA § 3(16)). For example, Idaho
populations of grizzly bear and sockeye salmon
are geographically and reproductively
separated from other populations; therefore,
they are treated as a different species from
those in Alaska because they are distinct
population segments. Although neither the
ESA nor the regulations implementing the Act
define the term "distinct population segment,”
the clear meaning of the term—a population
that is separated from other populations of the
species—has apparently been adopted by the
FWS. This designation is independent of
whether or not a population is a subspecies.
The key requirement is lack of interbreeding
with other populations.

ESA regulations define the term
"population” as "a group of fish or wildlife in
the same taxon below the sub-specific level, in
a common spatial arrangement that interbreed
when mature” (50 CFR § 17.3 {1993]). Ifa
population is a "distinct population
segment" —and if that population satisfies the
biological criteria as either threatened or
endangered (ESA §§ 3(6), (20))—then the
FWS will either list that population of the
species as either threatened or endangered, or

in some cases place it in the "warranted but
precluded” candidate category (see Question
7).

The NMFS takes a different approach to
identifying distinct population segments of fish
than the FWS does, calling them
"evolutionarily significant units,”" The NMFS
definition considers two criteria for defining a
population as an ESU: (1) it must be
reproductively isolated from other conspecific
population units, and (2) it must represent an
important component in the evolutionary
legacy of the species. The second criteria
would be met if the population "contributed
substantially” to the ecological or genetic
diversity of the species as a whole (Waples
1991).

Difference Between Threatened and
Endangered Status. Species may be listed as
endangered or threatened or both, as six
species are (US-FWS 1995b). The difference
between threatened and endangered species is
subtle, but important. The most significant
difference between the threatened and
endangered designations is the degree of
statutory protection accorded the species. The
Act itself imposes stringent limitations on the
taking of endangered species (ESA § 9(a)(1)).
In section 4(d), the ESA allows, but does not
require, the Secretary to adopt regulations
protecting threatened species:

Whenever any species is listed as a threatened
species ... the Secretary shall issue regulations
as he deems necessary and advisable to provide
for the conservation of such species. The
Secretary may by regulation prohibit with
respect to any threatened species any Act
[generally "taking®] prohibited under section
9(2)(1), in the case of fish and wildlife, or
section 9{a)(2), in the case of plants with respect
to endangered species; except that with respect
to the taking of resident species of fish or
wildlife, such regulations shall apply in any State
which has entered into a cooperative agreement
pursuant to section 6(c) of this Act only to the
extent that such regulations have also been
adopted by the State. (ESA § 4(d)).

Although this accords the Secretary the
opportunity to allow takings of threatened
species, that alternative is limited by the
requirement that the taking be for the
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.conservation of the species (Sierra Club v.
Clark, 755 F.2d 608 {8th Cir. 1985]). Further
discussion of the flexibility inherent in section
4(d) is analyzed in Question 12.

Delisting. A species can be delisted for any of
the following reasons: 1) the gpegigs has gone
extinct, 2) the gpecies has recovered, and 3)
the data on which the species was originally
designated as threatened or endangered was in
error (50 CFR § 424 11(d)(1)-(3) [1992]). Ifa
species has been proposed for delisting because
it has recovered, its status is to be evaluated in
relation to the five factors considered in the
listing process: (A) the present or threatened
destruction, modification, or curtailment of a
species habitat or range, (B) overuse for
commercial, recreational, scientific, or
educational purposes, (C) disease or predation,
(D) the inadequacy of existing regulatory
mechanisms, or (E) other natural or manmade
factors effecting the species’ continued
existence (ESA § 4(a)(1)). If the best
scientific and commercial data available
substantiates the conclusion that the species is
no longer endangered or threatened relative to
the above factors, it is to be delisted.

The FWS takes the stance that because the
ESA specifies that only those five factors can
be considered in the listing or delisting
process, these decisions are not subject to the
requirements of the National Environmental
Policy Act (NEPA). This position has been
affirmed by the judiciary (Pacific Legal
Foundation v. Andrus, 657 F.2d 829 [6th Cir.
1981) and Douglas County v. Babbitt, 48 F.3d
1495, 1502-1507 {9th Cir. 1995]).

Delisting proposals can be controversial and
are subject to litigation. For example, in the
case of grizzly bears the FWS relies on
information other than the total number of
bears as criteria for assessing recovery of
grizzlies. Scientists and environmentalists
alike are divided on the effectiveness of this
approach. Indicators of bear population status
are a source of contention over the current
recovery plan and are a major focus of a
current law suit, and will be controversial if
delisting is proposed (MacCracken et al.
1994).

The revised grizzly bear recovery plan (US-
FWS 1993q) stated that grizzlies can be

delisted by ecosystem, independent of the
status of grizzlies in other ecosystems, and set
two overall criteria for delisting. One is the
achievement of the population goals for an
ecosystem. The other is the approval of an
interagency conservation strategy by the
Interagency Grizzly Bear Committee and
participants in the strategy that will guide
grizzly bear management following delisting
(MacCracken et al. 1994),

The FWS has taken quite a different
approach with the gray wolf recovery plan.
The three designated recovery areas in Central
Idaho, northwestern Montana, and
Yellowstone National Park each must attain the
population goal of 10 breeding pairs
(approximately 100-150 wolves) before the
species can be considered recovered and
delisted (Wise et al. 1991). The rationale is
the maintenance of genetic diversity by
allowing for possible interchange between the
three population segments (8. Fritts, pers.
comm.).

Closely related to delisting is reclassifying
or downlisting a species. Two procedures may
be used to make decisions on delisting or
reclassifying a gpecies: 1) a petition calling for
listing, delisting, or reclassification, (ESA, §
4(b)(3XA)); or 2) the requirement that the
Service review the status of a listed species at
least every five years to determine if a change
has occurred (ESA § 4(c)(2)).

A decision to delist or reclassify a species
must satisfy the same procedural and
substantive requirements as a decision to list.
A petition to list, reclassify, or delist a species
may be filed with the Secretary by any
interested person. Within 90 days of receipt
of a petition, the Secretary must make a
finding on whether the petition presents
substantial scientific or commercial
information to warrant the requested action. If
a petition satisfies this requirement, the FWS
must promptly commence a review of the
status of the species to be completed within 9
months, with a decision published in the
Federal Register within 12 months of receipt
of the petition (ESA § 4(b)(3)(A)). With the
publication of the decision, a public comment
period begins with a final decision to be
adopted within one year of the initial
publication (ESA § 4(b}(6)(A)).
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The ESA requires the Secretary to conduct a
status review of all listed species at least once
every five years (ESA § 4(c)(2)). The review
is to be based on the criteria used to make the
initial decision on listing a species. The status
review can play a major role in the
reclassification and delisting process because it
may indicate improvement or deterioration of
the conditions for a listed species.

Recovery plans also play a major role when
delisting or reclassification is proposed. The
ESA requires that recovery plans include
"objective, measurable criteria which, when
met, would result in a determination ... that
the species be removed from the list" (ESA §
4(f)(1)(B)(ii)). For example, the FWS (1993a,
p. 17) described the procedure that will be
followed in delisting grizzly bear populations.
The procedure is chronological. Tt begins with
the listing decision, followed by the
development of the recovery plan, attainment
of population recovery goals, approval of a
conservation strategy, and then a delisting
proposal and final rule.

As with listing a species under the ESA,
delisting and reclassification decisions are to
be based "solely upon the best scientific and
commercial data available” (ESA § 4(b)(1)(A),
emphasis added). In other words, the delisting
decision is to be based on biological
information.

Designating Critical Habitat

The recognition of the need to maintain
suitable habitat for imperiled species predates
the ESA. The Public Land Law Review
Commission (1970) commented to the
president and Congress that "Where certain
areas of public lands are the only or best
habitat of species that may be threatened with
extinction ... other uses of the land and
resources should be forgone or restricted in the
interest of protecting them.” Although limited
funding for habitat acquisition was made
available as early as 1966, it was not until the
passage of the ESA in 1973 and subsequent
amendment in 1978 that protection of critical
habitat became an issue with the public or land
management agencies (Tobin 1990).

Agencies are required to designate critical
habitat necessary for recovering the gpecies at

the time of listing. Fish, wildlife, and plants
cannot exist without appropriate habitat.
Houck (1993, p. 296) said, "The single most
important factor in species extinction is loss of
habitat.” Virtually every ESA commentator
agrees, including the National Research
Council (Clegg 1995):
Habitat, the spatial dimension of species, is
absolutely crucial to species survival. Habitat is
the theater in which the network of interactions

between the physical and biological worlds play
out.

The ESA recognizes the importance of
habitat, and provisions were included to
protect habitat necessary for the continued
existence and recovery of endangered or
threatened species, or critical habitat.

Definition. The term critical habitat for a
threatened or endangered species means “the
specific areas within the geographical area
occupied by the species, at the time it is
listed... on which are found those physical or
biological features (I} essential to the
conservation of the species and (II) which may
require special management considerations or
protection” (ESA § 3(5)(A)(i)). Anything
defined as essential to gpecies conservation is
therefore high