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INTRODUCTION

At 1:55 p.m. on September 26, 2002, American Airlines
Flight 65 from Zurich, Switzerland landed at John F. Kennedy
Airport (JFK) in New York City.! Canadian citizen Maher Arar2
was a passenger on that flight.3 Mr. Arar was returning home from
a vacation4 and expected to pass through JFK to catch his
connecting flight to Montreal, Canada.5 However, Mr. Arar was
prevented from making that connection.® Although he did not
know it at the time, he would not see his home or family again for
more than a year.” In the interim, he would be surreptitiously
transferred to Syria and tortured in an attempt to uncover
intelligence.8 He had become part of the Bush Administration’s
program of extraordinary rendition.9

Since his release, investigations in Canada and the U.S.
have confirmed that Mr. Arar had no connection to terrorism.°
However, Mr. Arar’s attempts to obtain redress for his egregious
mistreatment within U.S. courts have been to no avail. The Second

! SeeDEPT. OFHOMELAND SECURITY OFFICE OFINSPECTORGENERAL, THE REMOVAL
OF ACANADIAN CITIZEN TO SYRIA (publicly released June 5, 2008) [hereina@¢G
Report, available at
http://ccrjustice.org/files/Office_of Inspector_Geal _Report_6.08.pdf at 7.
2 Maher Arar is a dual citizen of Canada and Syiawas born in Syria and
immigrated to Canada with his parents when he wage#rs old. He graduated from
McGill University with a bachelor’s degree in condpuengineering and from the
University of Quebec with a master’s in telecomneations. He is married to a
Canadian citizen and has two childreENRITION TO TORTURE THE CASE OFMAHER
ARAR: JOINT HEARING BEFORE THESUBCOMMITTEE ONINTERNATIONAL
ORGANIZATIONS, HUMAN RIGHTS, AND OVERSIGHT OF THECOMMITTEE ON FOREIGN
AFFAIRS AND THESUBCOMMITTEE ON THECONSTITUTION, CIVIL RIGHTS, AND CIVIL
LIBERTIES OF THECOMMITTEE ON THEJUDICIARY HOUSE OFREPRESENTATIVES 110th
Cong. 118 (2007) [hereinaft@ongressional Repdrtavailable at
http://www.foreignaffairs.house.gov/110/38331.ptR4.
% SeeCoMM’ N OF INQUIRY INTO THE ACTIONS OFCANADIAN OFFICIALS IN RELATION TO
MAHER ARAR, REPORT ON THEEVENTS RELATING TO MAHER ARAR: FACTUAL
BACKGROUND, Vol. | (2006) [hereinafte€ommission Repdstavailableat
http://epe.lac-bac.gc.ca/100/206/301/pco-bcp/comionis/maher_arar/07-09-
13/www.ararcommission.ca/eng/Vol_|_English.pdf.
*1d. at 294.
® OIG Reportsupranote 1, at 7.
® OIG Reportsupranote 1, at 7-8.
" OIG Reportsupranote 1, at 8.
8 Seelules LobelExtraordinary Rendition and the Constitution: Thasé of Maher
,gArar, 28 Rev.LITIG. 479, 480 (2008)See als®IG Reportsupranote 1, at 8.

Id.
19 Congressional Reposypranote 2, at 43; Commission Repatpranote 3, at 374.
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Circuit explained that “Arar is unable to point to any legal
authority . . . that, as an unadmitted alien who was excluded.. . .,
he possesse[d] any . . . constitutional [right], the violation of
which . . .” entitles him to relief.1* In reaching this conclusion, the
court heavily relied upon two doctrines that have had significant
influence upon the formation of U.S. immigration law: the entry
fiction doctrine!2 and the rule against the extraterritorial
application of the Constitution.!3 For aliens who have not been
admitted to the U.S., these two doctrines have traditionally
worked to prevent claims of constitutional protection against
executive action that otherwise exceeds its constitutional bounds.

Although unadmitted aliens possess some statutory
protection under the Immigration and Nationality Act (INA),4
they have generally been unable to challenge the validity of the
INA. Further, unadmitted aliens have few avenues for redress if
their rights are violated under the INA.:5 Without a means to

Y Arar v. Ashcroft, 532 F.3d 157, 188 (2d Cir. 20Q0@hearing en banc granteiug.
12, 2008).

12 Brian G. SlocumThe War on Terrorism and the Extraterritorial Apgition of the
Constitution in Immigration Lay84 DeNv. U. L. Rev. 1017, 1024 (2007). Under this
legal fiction, an alien who has not been formatigpected and admitted into the U.S. is
treated as though held at the border, even thcugyhlten is physically present within
the U.S. because of detention or parole.

13 Gerald L. NeumariThe Extraterritorial Constitution After BoumedieneBush 82
S.CAL. L. Rev. 260, 260 (2009). Under this rule, those outdidetiorder of the U.S.
are not entitled to protection under the U.S. Gtutgin. For purposes of this article,
the stated articulation of the rule against extrateiality assumes that the person
claiming a particular constitutional right is noUaited States citizen. Under the
Supreme Court’s decision in Reid v. Covert, 354.U.81957), it was settled that U.S.
citizens are entitled to certain constitutionahtigeven when outside the U.S.

* The category of unadmitted aliens includes al@@rsied admission into the U.S.
(i.e., aliens paroled into the U.S. or detainedeimg and aliens who have entered the
U.S. without inspection and admission as definethibyINA. Immigration and
Nationality Act [hereinaftetNA], tit. 1, 8 101(a)(13) (2009) (codified at 8 U.S.C
1101).Seeleng May Ma v. Barber, 357 U.S. 185, 188-89 (19®)ding that an alien
paroled into the U.S. is not deemed to have entesed alsdNA § 212(d)(5)(a)
(codified at 8 U.S.C. 11828rar, 532 F.3d at 186-187 (holding that “the Bill ofgRts
are futile authority to the alien seeking admis$iohwill use the terms inadmissible,
excludable, and unadmitted synonymously. Howevems who have entered without
inspection and aliens denied entry may be on #$jighitferent constitutional footing.
See generalhpllison Wexler,The Murky Depths of the Entry Fiction Doctrine: The
Plight of Inadmissible Aliens Post-Zadvygdas G\RDOzO L. REv. 2029, 2029 (2004);
see also infranote 258.

15 See infranote 146 and accompanying text. In this respecttitd be said that the
INA provides no rights to the extent that theradsredress when the rights are
violated.SeeMarbury v. Madison, 5 U.S. 137, 163 (1803) (“Theywessence of civil
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check legislative mandates or executive enforcement,
inadmissible?® aliens are subject to the mercy of Congress and the
President, with minimal oversight by the judiciary.17 Although
physically present within the U.S., inadmissible aliens are deemed
to be outside of the nation’s border as a matter of law. Because the
scope of the protections of the Constitution’s due process clause
has been traditionally limited to those within the border,
unadmitted aliens have been treated as though beyond its reach.8

In application, this legal structure has yielded some of the
most anomalous and egregious manifestations of executive abuse
within our constitutional jurisprudence.!9 During oral argument in
the case of Clark v. Martinez,2° Justice Stevens asked the
government attorney whether the Constitution would permit a
U.S. official to shoot an inadmissible alien.2! The attorney replied
in the negative, but gave no answer when Justice Stevens asked
why not.22 The attorney could not respond because the logical
conclusion of these two legal doctrines?3 is that an inadmissible
alien on U.S. soil is not entitled to constitutional protection, not
even to the right against summary execution.24

liberty certainly consists in the right of everylividual to claim protection of the laws,
whenever he receives an injury”).

18 There are many grounds by which an alien may kg inadmissible. To name
just a few, an alien may be deemed inadmissibl@deing certain health problems, for
having an expired visa, for writing a bad check,jémnping a turnstile, entering the
country without inspection, or even for giving fotmda member of a rebel group that
opposes a tyrannical governmedge generallyNA 212(a)(1-10) (2009).

17 See generalllocum,supranote 12.

18 SeeSlocum,supranote 12 at 1026

19 SeeSlocum,supranote 12 at 1024

20 Clark v. Martinez, 543 U.S. 371 (2005).Martinez the Supreme Court had to
decide whether to extend the rule given in Zadvydd3avis, 533 U.S. 678, 678
(2001), to inadmissible aliens. The CourZiadvydasheld that aliens could not be
indefinitely detained without creating constitutadproblems. Slocunsupranote 11,

at 1026. The government Martinezargued that unlike the petitionersdadvydas
who were admitted aliens, the aliensMartinezwere not admitted, and thus could
claim no constitutional protection. Petitioner'sérat *6-7, Crawford v. Martinez, 540
U.S. 1217 (2004).

21 SeeSlocum,supranote 12, at n. 53ee alsdlranscript of Oral Argument at 22-23,
Clark v. Martinez, 543 U.S. 371 (2005) (No. 03-878)

22 seeTranscript of Oral Argument at 22-28lartinez 543 U.S. 371 (No. 03-878).

% .e., the extraterritorial rule of constitutiorsgplication, Neumarsupranote 12, and
the entry fiction doctrine, Slocuraypranote 12.

24 Slocum,supranote 12, at n. 55.
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During the last several decades, however, the landscape of
constitutional rights of unadmitted aliens has begun to shift in a
piecemeal fashion. To avoid the draconian results of consistent
application of these two legal doctrines, some courts have made
limited extensions of constitutional protection to inadmissible
aliens.25 Yet, until recently, there had been no consistent
framework from which one could reconcile the cases extending
constitutional protection to unadmitted aliens and the non-
extraterritorial rule of constitutional application.

In the Supreme Court’s decision in Boumediene v. Bush,2¢
Justice Kennedy articulated a functional approach to
extraterritorial constitutional application. It conclusively dispelled
the bright-line rule that the protections contained within the
Constitution never extend beyond the border of the United
States.2” This functional approach cohesively explains the
landmark cases that extend due process protections to unadmitted
aliens and provides a rule by which aliens may argue their
entitlement to other constitutional protections, thereby advancing
the human rights status of immigrants within the U.S.28

In the following article, I apply the functional approach and
argue for extending to unadmitted aliens within the U.S. several
Fifth Amendment due process clause protections. Specifically,
unadmitted aliens should be entitled to the due process right to
basic procedural protection, the right to be free from gross
physical abuse, and the right to be free from renditions that enable
gross physical abuse.

Because the functional approach of Boumediene is best
demonstrated in a particular factual setting,29 I will conduct this
analysis through the lens of Arar v. Ashcroft.3° The facts and legal
resolution of Arar present a salient example of the severity that
results from determining the constitutional rights of inadmissible
aliens on the basis of the non-extraterritorial rule strictly
applied.3! Accordingly, Mr. Arar’s case presents an ideal factual

% See infranote 152.

2 Boumediene v. Bush, 128 S. Ct. 2229 (2008).

27|d. at 2244. Neumarsupranote 13, at 259-60.

28 5ee generalllocum,supranote 12, at 1031-3%ee alsdimothy Zick,
Constitutional Displacemen86 WAsH. U. J.L.& PoL’y. 515, 558 (2009).
2 Neumansupranote 13, at 260.

%9 Arar, 532 F.3d at 166.

31 See generallyobel, supranote 8.
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setting from which to argue for the extension of several basic due
process clause protections to unadmitted aliens within the United
States.32

Part I of this article focuses on the relevant facts presented
in Arar v. Ashcroft, for the purpose of analyzing the application of
the functional approach to the due process rights of unadmitted
aliens. Part II surveys the current state of the law regarding
remedies available to inadmissible aliens who are subjected to
human rights abuses like those suffered by Mr. Arar at the hands
of U.S. officials. Part III explains how the Supreme Court’s recent
decision in Boumediene v. Bush33 articulated a different approach
to extraterritorial constitutional application, an approach that
implicitly overrules the old strict territorial approach given in U.S.
v. Verdugo-Urquidez.34 Finally, Part IV applies the functional
approach to the facts presented in Arar v. Ashcroft. I argue there
that proper application of the functional approach requires that
the due process right to basic procedural protection, the right to
be free from gross physical abuse, and the right to not be rendered
to another country to be subjected to gross physical abuse must be
extended to inadmissible aliens.

I. ARARV. ASHCROFT—A CASE STUDY

A. Facts of the Case

Upon his arrival in the United States, Mr. Arar was
required to pass through immigration to catch his connecting

flight.35 He presented a valid Canadian passport3® for admission
into the U.S. as a nonimmigrant in transit,37 yet he was refused

32 Although Mr. Arar’s case has been dismissed ommgie other than his due process
rights, his experience and the legal resolutiothefcase to date is a fair representation
of the outcome possible when the extraterritonaqiple is strictly applied in
conjunction with the entry fictiorArar, 523 F.3d at 164. Accordingly, his case
presents an ideal factual setting in which to @magjk the current status of
constitutional protection of inadmissible aliefts.

33 Boumediene v. Bush, 128 S. Ct. 2229 (2008).

34 United States v. Verdugo-Urquidez, 494 U.S. 282, @1990).

35 SeeCommission Reporsupranote 3, at 194.

36 Mr. Arar was born in Syria, but he is a dual @tizof Syria and Canadaee
Commission Reporsupra note 3at 203.

37 Seelmmigration and Nationality Act (INA) § 101(a)(18), 8 U.S.C §
1101(a)(15)(C)(2008). Although, Mr. Arar was notrflly applying for admission to
the U.S., he was deemed an applicant for admissiaperation of lawSeeOIG
Report,supranote 1, at 10;ee alsdNA § 235(a)(1) (“An alien . . . who arrives in the
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admission and told to wait.3® He had been identified by the State
Department’s “TTPOFF” system as an alien suspected of having
connections with terrorist activity.39

About an hour after being told to wait, FBI officials from
the Joint Terrorism Task Force (JTTF) questioned Mr. Arar.4° The
JTTF officials concluded they had no further interest in
investigating him at that time and turned him over to the
Immigration and Naturalization Service (INS).41 INS Officials
then determined that he was inadmissible.42 Mr. Arar was told he
could withdraw his application for admission and return to
Zurich.43 He agreed to the arrangement and signed the I-275
Withdrawal of Application for Admission Form.44

However, that evening Washington learned of Mr. Arar’s
detention, and the next day INS Eastern Regional Director J. Scott
Blackman rescinded the offer to permit Mr. Arar to return to
Zurich.45 During this first day in U.S. custody, Mr. Arar was
harshly interrogated for approximately eight hours regarding his
alleged ties to Al Qaeda and his relationship with Abdullah
Almalki.4¢ He also has stated that his requests for an attorney

United States . . . shall be deemed for purpos#si®fct an applicant for
admission.”).

38 See0IG Reportsupranote 1, at 6; Brief of Plaintiff at 4, Arar v. Astoft, 414 F.
Supp. 2d 250 (E.D.N.Y. 2006) (No. 04-CV-0259-DGT-RV

39 0IG Reportsupranote 1, at 6.

% 0IG Reportsupranote 1, at 6.

*1 0IG Reportsupranote 1, at 6.

201G Reportsupranote 1, at 6.

3 0IG Reportsupranote 1, at 6.

4 0OIG Reportsupranote 1, at 11.

5 OIG Reportsupranote 1, at 11. The portion of the Inspector’'s GahReport
discussing the meeting that took place in Washimgfiat evening has been redacted.
Thus, the reasons the government changed posiiamglear.

6 SeeBrief of Plaintiff at 4-5Arar, 414 F. Supp. 2d at 250. Almalki was the subjéct o
an investigation in Canada, although he has nex@n bharged with any offenses and
is presumed to be innoceteeCommission Reporsupranote 3, at 17. On October
12, 2001, Almalki and Arar were seen together @afg in Ottawa, and on another
occasion, the two were seen walking toget@®mmission Reporsupranote 3at 18.
Consequently, Canadian investigators conductearels®f Mr. Arar’s public records
and found a rental application that had listed Mmalki as an emergency contact.
Commission Reporsupranote 3.at 18. Mr. Arar has explained that he met Abdullah
Almalki through Almalki's brother Nazih. Congressal Reportsupranote 2, at 3.
The two families immigrated to Canada at approxétyathe same time; however, Mr.
Arar did not know Abdullah well. Congressional Repsupranote 2, at 3. Mr. Arar
has explained that the Almalki family was the oohe his family knew when they
moved to Ottawa in October of 1997. CongressiomgldR,supranote 2, at 3. He had
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were rejected on the grounds that he had no legal right to one.47
After the interrogation, he was shackled and transferred to a cell
where he was held for the night.48 The cell did not have a bed, and
the lights remained on throughout the night.49

The next day, at the direction of Blackman, Mr. Arar was
taken out of his cell to be interrogated for an additional five hours
by INS inspectors.5° He made repeated requests to speak with an
attorney and to make a phone call, but his requests were denied.5
During the meeting, the INS officials “offered Arar a new
opportunity to withdraw if he agreed to return to Syria.”52 Mr.
Arar adamantly refused the offer, and the officials responded by
threatening to “charge him as a terrorist” and remove him under
INA § 235(c) “if he did not agree to return to Syria.”s3

Later that evening, Mr. Arar was transferred to the
Metropolitan Detention Center in Brooklyn, where he was held for
the next three days.54 He was given notice of his inadmissibilitys5

needed someone to sign on his rental applicatidrcatbed Nazih; however, Nazih was
unavailable and thus sent his brother Abdullalhido en his behalf. Congressional
Report,supranote 2, at 3.
7 SeeCommission Reporsupranote 3, at 3The Report by the Inspector General
states that Mr. Arar was given the opportunityatl the Canadian consulate on
Thursday, but that he declined the offer, likelyda the assurances that he could
return to Switzerland the next d&8eeOIG Reportsupranote 1, at 16. However, on
Friday, when Mr. Arar was told that he would notdire to return to Zurich, he
requested the opportunity to speak to the Canddimsulate. OIG Reporsupranote
1, at 16. The report states the JTTF officials éeéihiis request. OIG Repostpranote
1, at 16. Federal regulations require an alienddetained over 24 hours in the U.S. to
be given an opportunity to contact his consul&ee8 C.F.R. § 236.1(ekee also
Vienna Convention on Consular Relations, 21 U.37T(April 24, 1963).
“8 Brief of Plaintiff at 5,Arar, 414 F. Supp. 2d at 250. To the extent that MarAvas
in the U.S. without being formally admitted, he vp@soled into the U.SSeelNA §
212(d)(5)(A) (codified at 8 U.S.C. 1182).
“9 Brief of Plaintiff at 5,Arar, 414 F. Supp. 2d at 250.
%0|d. At that time, he was given a cold McDonald’s meéhe only food he had been
E%]liven since his detention begéadh.

Id.
201G Reportsupranote 1, at 11.
*31d. SeelNA § 235(c)(1) permits expedited removal of certaliens inadmissible on
security grounds, without any formal hearing befameémmigration officer or judge.
INA § 235(c)(1) (codified at 8 U.S.C. 1225). OnhetAttorney General can review the
order, and he may make the inadmissibility deteatidm based upon “confidential
information” if he concludes “disclosure of theanfation would be prejudicial to the
public interest, safety, or securityd.
>4 Brief of Plaintiff at 10 Arar, 414 F. Supp. 2d at 250.
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on Tuesday, October 1, 2002.5¢ The notice stated it had been
determined that he was a member of the designated terrorist
organization Al Qaeda.5” However, the notice did not provide the
details of the charges against him, nor information regarding to
which country he would be removed.58

After receiving notice of his inadmissibility, Mr. Arar was
permitted to make his first phone call since his detention had
begun, five days prior.59 He called his mother-in-law in Canada,
after which his wife informed the Canadian Consulate of his
detention and retained an immigration attorney on his behalf.60
An official from the Canadian Consulate visited Mr. Arar on
Thursday, October 3, 2002.61 At this meeting, Mr. Arar expressed
his fear that he would be sent to Syria.®2 The Canadian official
assured him that this would not happen.63

On Thursday, October 4, 2002, in response to questioning
from two immigration officers, Mr. Arar designated Canada as the
country to which he wished to be removed.®4 He also made clear
his opposition to the immigration officers’ request that he agree to
be removed to Syria.t5 Yet the acting Attorney General, Larry
Thompson, and INS Eastern Regional Director, Blackman,
disregarded Mr. Arar’s request to be returned to Canada, stating it
would be “prejudicial to the interest of the United States.”¢¢

%5 See0IG Reportsupranote 1, at 14-13-orm |-147 initiates removal proceedings
under INA § 235(c) (2009).
°¢ OIG Reportsupranote 1, at 14.
> 0IG Reportsupranote 1, at 15.
8 OIG Reportsupranote 1, at 15In fact, the completed I-148 addendum that staged h
was being removed to Syria was not served uporAkér. until October 8, 2002, at
4:30 a.m. while he was being taken to the airpolid sent to Syria. The timing of the
notice effectively eliminated the possibility forrMArar to prevent his removal to
Syria. OIG Reportsupranote 1, at 17.
%9 Brief of Plaintiff at 6,Arar, 414 F. Supp. 2d at 250.
60

Id.
1 SeeCommission Reporsupranote 3, at 166seealsoOIG Reportsupranote 1, at
16.
%2 Commission Reporsupranote 3, at 31. Sdafra notes 50-51 and accompanying
text.
83 Commission Reporsupranote 3, at 31. Sdafra notes 50-51 and accompanying
text.
4 0IG Reportsupranote 1, at 20.
% Brief of Plaintiff at 5,Arar, 414 F. Supp. 2d at 256ee als®OIG Reportsupranote
1, at 20.
%6 SeeOIG Reportsupranote 1, at 20. Pursuant to INA § 241(b)(2)(C), Mierney
General may disregard an alien’s designation otthentry to which the alien wishes
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The following day, Mr. Arar was permitted to meet with
Amal Oumnih, the attorney his family had secured for him.¢7 This
meeting proved to be the first and only opportunity Mr. Arar had
to meet with counsel.68

At approximately 9:00 p.m. on Sunday, October 6, 2002,%9
Mr. Arar was removed from his cell to be interrogated by several
INS officials.70 During the interrogation, he was questioned about
why he did not want to be removed to Syria.” Mr. Arar originally
refused to answer questions in his lawyer’s absence; however, the
officials deceptively told Mr. Arar his lawyer had chosen to not be
present for the interrogation.”2 During the five and a half hours to
follow, Mr. Arar clearly and repeatedly expressed his fear that he
would be tortured if he was removed to Syria.”3 The “interview”
ended at 2:30 a.m.74

to be removed if he “decides that removing thenaigethe country is prejudicial to the
United States.” INA 8§ 241(b)(2)(C) (codified at 83JC. 1231). Though there was
never any official explanation for why a returnGanada would be prejudicial, one
attorney interviewed stated that there was conegarding the porous nature of the
U.S./Canadian border. OIG Repatipranote 1, at 21. Additionally, the Canadian
Commission Report, indicated that Canadian Corfeiek Flewelling informed an
FBI agent on October 5, 2002, that there was notigih evidence to charge Mr. Arar
in Canada and that it was likely that he couldb®tefused entry to Canada.
Commission Reporsupranote 3, at 168-69.

7 Brief of Plaintiff at 7,Arar, 414 F. Supp. 2d at 250.

%8 Sedd.

9 0IG Reportsupranote 1, at 25.

0 Brief of Plaintiff at 7,Arar, 414 F. Supp. 2d at 250.

L OIG Reportsupranote 1, at 25.

201G Reportsupranote 1, at 25. Mr. Arar’s lawyer, Ms. Oumnih, didt actually
receive notice of the interrogation until aftewias complete. OIG Reposupranote

1, at 25. The OIG Report states that Mr. Arar hvem attorneys. OIG Reporupra
note 1, at 25. INS officials called the attornegfices and left messages on Sunday
evening just as the interrogation was beginning @eportsupranote 1, at 25. When
Mr. Arar’s criminal attorney spoke with one INSicfél, he requested the meeting be
delayed because he was not able to attend. Thiesegas denie&eeOIG Report,
supranote 1, at 24.

3 0IG Reportsupranote 1, at 25. Mr. Arar was particularly conceraedut a return
to Syria because he had not completed his necessiary service, as required of
Syrian citizens. He also knew of the brutal tactised by Syrian police against their
captives SeeOIG Reportsupranote 1, at 25see als@ane Mayer, fie DARK SIDE:
THE INSIDE STORY OFHOW THE WAR ON TERRORTURNED INTO A WAR ON AMERICAN
IDEALS 130(Doubleday 2008).

" See0IG Reportsupranote 1, at 26. INS had initially “concluded thaiaAmwas
entitled to protection” under CAT and “that returgihim to Syria would more likely
than not result in his torture.” OIG Repatpranote 1, at 22. However,
notwithstanding this determination, high rankingnfiers of the Justice Department
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The following day, government officials falsely told Mr.
Arar’s attorney, Ms. Oumnih that Mr. Arar had been taken to the
Elizabeth, New Jersey detention facility.75s In reality, Mr. Arar was
still being held at the Brooklyn Detention Center.7®¢ The INS
official also suggested to Ms. Oumnih that she could determine
Mr. Arar’s exact location if she called back the next day; however,
Mr. Arar was ordered removed and was on a plane to Syria early
the next morning.77

Mr. Arar was given the final explanation for his removal at
4:30 a.m. on Tuesday, October 8, 2002, while he was being
transported to the airport to be removed to Syria.”® Mr. Arar was
taken to a New Jersey airfield where he was flown in a privately
chartered jet to Washington D.C., and then to Amman, Jordon,

overrode this determination and designated Syrtaesountry to which Mr. Arar
would be removed on the basis of diplomatic assiga&eeCongressional Report,
supranote 2, at 20SeelLetter from Congressman John Conyers Jr. to Haohaél
Mukasey, Attorney General (July 10, 2008yailable at
http://ccrjustice.org/files/7.10.08%20Foreign%20
Subcommittee%20Letter%20t0%20Musakey%20requestifgpexial%20counsel.pdf
. Clark Ervin, Inspector General of Department oht¢land Security, testified before
Congress that the OIG investigation led him to tathe that the U.S. officials were not
struck with naivety when sending Mr. Arar to Syniather, officials intentionally
rendered him to be tortured for informatidah. at 2.
;Z Brief of Plaintiff at 7-8 Arar, 414 F. Supp. 2d at 250.

Id.
" Mr. Arar was informed that he was being removedtbe basis of classified
information and that his removal to Syria was cstesit with Article Three of the
Convention Against Torture. OIG Repostjpranote 1, at 17. The removal order was
signed on October 8, 2002 by Deputy Attorney Gdnesary ThompsonSeeMayer,
supranote 68, at 130. Blackman stated that based upassified and unclassified
information, Arar was “clearly and unequivocallyfrember of Al Qaeda. OIG Report,
supranote 1, at 17, 29.

The Canadian Commission Report disagreed with Biack stating that there
was not sufficient evidence to draw this conclusiSeeCommission Reportsupra
note 3, at 30. The report concedes that the Cononissas unaware of all of the
information the U.S. claimed to have (because th®. Wefused to cooperate in the
Canadian investigation); however, the report suspibat the U.S. had no independent
evidence, aside from what Canada provided, to stighe conclusion that Mr. Arar
had connections to Al Qaedd. The report cites Secretary of State Collin Powetip
said that “the American authorities had relied ofoimation provided by Canada in
making the decision to send Mr. Arar to Syri&&e id Powell has also stated that “the
Arar affair was triggered by enquiries by Canadsanrces, and that Arar would not
have been on the U.S. radar screen had he notlhesnbject of attention by Canadian
agencies.” Congressional Repatpranote 2, at 45.

"8 See0IG Reportsupranote 1, at 17.
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making several stops along the way.”9 Ten hours after landing in
Amman, Jordanian officials delivered him to the Syrians,8¢ where
he was held for the next year.s:

Ms. Oumnih called the Elizabeth detention facility on
Tuesday, October 8, 2002; however, officials told her they were
unable to locate Mr. Arar.82 It was not until Wednesday that Ms.
Oumnih was informed her client had been removed, and several
weeks before she discovered through media sources that Mr. Arar
was removed to Syria.83

During his detention in Syria, the interrogations about Mr.
Arar’s relationship with Abdullah Almalki and Al Qaeda
continued, at times lasting as long as eighteen hours per day.84 He
was beaten on his palms, hips, and lower back with a two-inch-
thick electrical cable.85 He was also punched in his stomach, his
face, and the back of his neck.8¢ Mr. Arar was kept in dismal
conditions and deprived of food during his captivity, as evidenced
by his forty-pound weight loss.87 Syria never filed charges against
Mr. Arar.88

Eventually, the Canadian government secured his release,
and Mr. Arar returned to Canada.89 Several investigations that
followed confirmed that no evidence supported the allegation that
he was connected to terrorism in any way.o°

9 SeeScott ShaneDetainee’s Suit Gains Support from Jet LO&EW YORK TIMES,
March 30, 2005.
80 seeMayer, supranote 68, at 131See alsdOIG Report,supranote 1, at 30. On
October 18, 2007, Mr. Arar testified by video befahe Joint Congressional Hearing
that he had overheard his U.S. captors talking len glane, stating that Syria had
refused to accept Mr. Arar directly, but that Jmida officials had acquiesced.
Congressional Repodupranote 2, at 34.
81 Commission Reporsupranote 3, at 45.
:2 OIG Reportsupranote 1, at 20.

Id.
:: Brief of Plaintiff at 11 Arar, 414 F. Supp. 2d at 250.
o1
71d. at 10.
8 Jane MayerThe Secret History of America’s “Extraordinary Réfwh” Program,
THENEW YORKER, February 14, 2005 at 106.
8 See idat 13.
% Congressional Reposypranote 2, at 42; Commission Repatipranote 3, at 59.
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B. Legal Resolution of the Case

On January 22, 2004, Mr. Arar filed suit against former
Attorney General John Ashcroft, FBI Director Robert Mueller,
former acting Attorney General Larry Thompson, INS
Commissioner James Ziglar, INS District Director Edward
McElroy, INS Eastern Regional Director J. Scott Blackman, and
several unnamed employees of the FBI and INS.9! Count One of
his complaint was based on the Torture Victim Protections Act
(TVPA).92 Counts Two and Three were Bivens93 claims based on
violations of the Fifth Amendment arising from Mr. Arar’s torture
and detention in Syria.’4 Count Four was a Bivens claim based on
Fifth Amendment violations arising from Mr. Arar’s treatment
while detained in the U.S.95

The District Court dismissed all counts. On appeal, a
divided panel of the Second Circuit affirmed the dismissal.9¢ The
court adopted much of the district court’s reasoning, and in
several respects went even further.97 In regard to Count One, the
court stated that Mr. Arar’s allegations did not give rise to a claim

L Arar, 414 F. Supp. 2d at 257.
92|d. at 257 (citing 28 U.S.C. § 1350).
93 SeeBivens v. Six Unknown Named Agents of the FedBrakeau of Investigation,
403 U.S. 388, 388 (1971Bivenshas come to be a vehicle through which individuals
may sue federal officials directly for violations @onstitutional rightssee alsdBETH
STEPHENS ETAL., 103 NTERNATIONAL HUMAN RIGHTSLITIGATION IN U.S.COURTS
(Matrtinus Nijhoff 2008). IBivens the Supreme Court first implied a federal private
cause of action for plaintiffs who had their Fouttimendment rights violated by
federal officials Bivens 403 U.S. at 389. Notably, the Court reasonedithplying the
cause of action would not only provide redresdtiose whose rights have been
infringed, but would also provide an additional chen the exercise of power under
color of federal lawSeeid. at 392-98Bivenscan be used to imply a cause of action
where no satisfactory alternative remedy exiSe, e.gSchweiker v. Chilicky487
U.S. 412 (1988). Conversely, when an adequatenaltiee remedial scheme exists to
redress constitutional violations, courts will riefuto imply aBivenscause of action.
See, e.gBush v. Lucas, 462 U.S. 367 (1983). Additionallfpen implying aBivens
cause of action, the court will look to any “spééétors counseling hesitation,” such
as foreign policy, national security, or separatibpowersSee, e.gUnited States v.
Verdugo-Urquidez, 494 U.S. 259, 274 (1990) (quoBingens 403 U.S. at 396);
Correctional Service Corp. v. Malesko, 534 U.S.68.(2001). When such special
factors do exist, the courts will refuse to implBiaenscause of actiorSeeVerdugo-
Urquidez, 494 U.S. at 274.
:‘5‘ Arar, 414 F. Supp. 2d at 257-58.

Id.
% Arar, 532 F.3d at 163-64.
" See infranotes 184, 188-90, 196 and accompanying text.
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under the TVPA.98 Though acknowledging that the TVPA creates a
cause of action for victims of torture against those who have aided
and abetted in torture,% the court held that the cause of action is
limited to torture committed under “color of foreign law.”100
Because the court accepted the government’s argument that it had
acted pursuant to federal law, the “color of foreign law”
requirement was not met.10!

Additionally, although the court did not reach the issue, it
suggested that the mechanism provided by the INA could prevent
federal courts from having jurisdiction to hear claims such as Mr.
Arar’s.192 Notwithstanding the allegations that Mr. Arar was
prevented from pursuing his remedies under the INA because (1)
he had been denied access to counsel, (2) his location had been
concealed from his lawyer, (3) he had been removed in secret
before a habeas petition could be filed, (4) he had not been served
with the removal order until he was on his way to the airport to be
removed to Syria, and (5) his counsel was never served with that
removal order,!03 the court stated that the existence of the
immigration scheme was sufficient to bar jurisdiction.04 The
court reached this conclusion despite the clear allegation that Mr.
Arar was denied access to his remedies under the INA.105

% Arar, 414 F. Supp. 2d at 266. “The TVPA, which is agfshas a statutory note to
the Alien Tort Claims Act, 28 U.S.C. 8 1350, crasatecause of action for damages
against ‘[a]n individual who, under actual or apgrdrauthority, or color of law, of any
foreign nation . . . subjects an individual to twe.”” Arar, 532 F.3d at 175. Torture is
defined as “any act, directed against an individiuahe offender’s custody or physical
control, by which severe pain or suffering (ot pain or suffering arising only
from or inherit in, or incidental to, lawful sanatis), whether physical or mental, is
intentionally inflicted on that individual for sugiurposes as obtaining from that
individual or a third person information or a casgimn, punishing that individual for
an act that individual or a third person has coredibr is suspected of having
committed, intimidating or coercing that individual a third person, or for any reason
based on discrimination of any kindAtar, 414 F. Supp. 2d at 260.

9 Arar, 414 F. Supp. 2d at 261. Every court to consideqthestion has concluded that
those who aid, abet, or conspire with others ttuterare likewise liable under the
TVPA. Id.

194, at 266.

101 Id.

19214, at 268.

103 Replacement Opening Brief For Plaintiff-Appell@t29, Arar v. Ashcroft, 2009
WL 3522887 rehearing en ban€2d Cir. Sept. 23, 2008) (No. 06-4216-cv).

194 Arar, 414 F. Supp. 2d at 280-81. The court is apparaatigfied with the minimal
process afforded to Mr. Arar.

195 Replacement Opening Brief For Plaintiff-Appell@tt33, Arar v. Ashcroft, 2009
WL 3522887 (No. 06-4216-cv).
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Similarly, the court held that the remedial scheme created
by the INA was a sufficient alternative remedy, precluding the
need to apply a “freestanding” Bivens remedy.10¢ Strangely, the
court noted “it would be perverse to allow defendants to escape
liability by pointing to the existence of the very procedures that
they allegedly obstructed and asserting that Arar’s sole remedy lay
there.”107 However, notwithstanding the apparent “perversion,”
the court relied on an Eighth Circuit decision from 1980 to
support its refusal to recognize a Bivens cause of action for Mr.
Arar’s claims.108

Additionally, the court concluded Mr. Arar would only be
entitled to protection under the due process clause to the extent
that he was subjected to “gross physical abuse.”9 It then found
that because Mr. Arar’s treatment within the U.S. did not rise to
the level of gross physical abuse, he had no claim under the due
process clause.!© The court reasoned that as an unadmitted alien,
as a matter of law Mr. Arar was not present within the U.S., and
accordingly the due process clause did not fully apply to him.1t
The court cited with approval the Supreme Court’s decision in
Kwong Hai Chew v. Colding,'*2 explaining that the “Bill of Rights
is a futile authority for the alien seeking admission . .. ."13

108 Arar, 532 F.3d at 17%eeWilkie v. Robbins, 551 U.S. 537, 538 (2007).
19714, at 179-80.
1% Sedd. at 180 (citing Bishop v. Tice, 622 F.2d 349, 38th(Cir. 1980) (holding that
a plaintiff, obstructed by federal officials fromaessing an exclusive administrative
remedial scheme for wrongful discharge and defamatiould sue the officials,
pursuant tdivens for the obstruction, but could not uBwensto sue for the wrongful
discharge or defamation). Plaintiff persuasivelyuss thaBishopfails to support the
majority’s conclusion. Replacement Opening BriefRtaintiff-Appellant at 32-33,
Arar v. Ashcroft, 2009 WL 3522887 (No. 06-4216-cUhe Plaintiff argued that
Bishopheld “plaintiff could pursue Bivensaction for obstruction of access to
otherwise exclusive remedies and could recovey foll his underlying injuries . . . if
he could show that he would have prevailed hadbeived any hearing to which he
was entitled.”ld.
199 Arar, 532 F.3d at 18%eeCorrea v. Thorburgh, 901 F.2d 1166, 1171 (2d TI80).
19 Arar, 532 F.3d at 189.
111d. at 186-87 (citing United Statex rel Knauff v. Shaughnessy, 338 U.S. 537, 544
(1950) (holding that “[w]hatever the procedure awibed by Congress is, it is due
process as far as an alien denied entry is conggjne
ii Id. at 187 (citing Kwong Hai Chew v. Colding, 344 U580, 598 n.5 (1953)).

Id.
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The court further held that because Mr. Arar (1) was not
entitled to a hearing,4 (2) had no right to counsel,''5 and (3) had
not alleged that he tried to submit “a written statement. . . for
consideration by the Attorney General,”:6 none of his limited
rights had been infringed upon.7

In short, the majority held that even innocent aliens who
dare to make connecting flights at U.S. airports are subject to the
whims of DHS and the DOJ. These innocents may be arbitrarily
detained and rendered to countries where they will be tortured in
the pursuit of intelligence. And all of this may take place subject
only to the caveat that the rendition be conducted pursuant to
immigration law.118

II. LEGAL RIGHTS AND PROTECTIONS OF INADMISSIBLE ALIENS
IN THE U.S., AND CLAIMS OF ABUSE

The facts and holding of Arar provide a salient example of
the legal status and rights of inadmissible aliens in the custody of
the United States government. Excludable aliens within the
territory of the U.S., and aliens in U.S. custody abroad, have
essentially been given no constitutional protection and few
statutory rights.119 Of the rights they do possess, they enjoy
virtually no redress for violation of such rights. This calls into

114 INA § 235(c)(2)(B) (codified at 8 U.S.C. 1225).

151d. at (b)(1)(B)(iv).

1168 C.F.R § 235.8(a); INA § 235 (c)(3) (codifieddat).S.C. 1225).

Y7 Arar, 532 F.3d at 187-88. The Court's conclusion hemguiestionable at best. INA §
235(b)(1)(A) states that he had a right to an amyiliterview regarding credible fear,
even though he was subject to expedited removal.81235(b)(1)(A) (codified at 8
U.S.C. 1225). In this interview, he may have hailat for counsel to be presetee
INA 8§ 240(b)(4)(A) (codified at 8 U.S.C. 1229). Huermore, CAT applies even to
aliens subject to removal under INA § 235(c) (ciedifat 8 U.S.C. 1225%5ee8 C.F.R.
§ 208.18(d). Although arguably & 235(c) aliens dbhmave a right to counsel under
INA 8§ 240(b)(4)(A), as a 235(c) alien, he had tightto submit a statement, through
counsel, to the Attorney Gener8eelNA § 235(c)(3) (codified at 8 U.S.C. 1225ge
alsoINA § 240(b)(4)(A) (codified at 8 U.S.C. 1229).HCAT right to not be removed
to a country where he would be tortured was likewi®lated See8 C.F.R. § 208.
Additionally, the flimsy diplomatic assurances fr@yria almost certainly failed to
comply with Federal RegulationSee8 C.F.R. 8 208.18(c). His right to contact his
consular office within twenty-four hours of beingtdined was violate&eeBrief of
Plaintiff at 4,Arar, 414 F. Supp. 2d at 250. And his right to be freen gross physical
abuse was violated to the extent that he was redderbe torturedSee infranotes
342-44 and accompanying text.

8 See Arar532 F.3d at 164-188.

119 gee infranotes 132-41, 144-46.
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question whether the rights in fact exist at all.120 Although this
system may have generally dispensed justice throughout U.S.
history, in extraordinary times, inadmissible aliens have
undoubtedly been the subjects of grave injustice, with little legal
recourse and a lack of protection from the judiciary.:2t Maher
Arar’s case presents a startling example.

A. Sovereign Immunity and the FTCA

Under current law, the United States and its officials enjoy
sovereign immunity and cannot be sued unless that immunity is
waived.!22 The Liability Reform Act (LRA)23 provides that all civil
suits against federal employees acting within the scope of their
employment?24 are barred, unless their conduct is actionable
under the Federal Tort Claims Act (FTCA),'25 with only two

120 Marbury v. Madison, 5 U.S. 137, 163 (1803) (“Treywessence of civil liberty
certainly consists in the right of every individdalclaim the protection of the laws,
whenever he receives an injury.”).

121 SeeSlocumsupranote 12, at 1024 (citing Shaughnessy v. UnitedeStat rel
Mezei, 345 U.S. 206, 212 (1953); Knauff v. Shauglsge338 U.S. 537, 544 (1950));
see alsdArar, 532 F.3d at 164-88.

122 5eeGray v. Bell, 712 F.2d 490, 493 (D.C. Cir. 1988e alsd~ederal Tort Claims
Act, ch. 753, 60 Stat. 812, 842-47 (1946) (codifiscamended in scatter sections of 28
U.S.C).

123 Federal Employees Liability Reform and Tort Compaion Act (Westfall Act) of
1988, 28 U.S.C. § 2679.

124 The “scope of employment” provision is read veryaully. SeeRasul v. Rumsfeld,
414 F. Supp. 2d 26, 32 (D.C. Cir. 2006) (holdingttéven when alleged misconduct
included torture, such an act could be within “seopemployment”). The “courts
generally look toespondeasuperiorrules in the place where the [tort occurred]” to
determine whether the tort was within the scopthefemployee’s authority to act.
Stephenssupranote 93, at 294. The Court focuses less on theisgwéthe tort and
more on whether the action was taken on the emppehalf.Developments in the
Law — Access to Courts: Compensating Victims ofigfiid Detention, Torture, and
Abuse in the U.S. War on Terrdr22 HaRv. L. REv. 1158, 1161(2009) [hereinafter
Compensating VictinisJust because the act is criminal does not ptaméside the
“scope of employment.Id. In practice, only “low-level rogue officials’ wholearly
act beyond the scope of their regulations and tiex’ will be held liable under the
FTCA. Id.; see alsdGutierrez de Martinez v. Lamagno, 515 U.S. 417, @2®5). The
United States will substitute itself for the fedexmployee acting within the scope of
his employment and then assert the defense. Steghgmanote 93, at 285 (2008).
12528 U.S.C. § 2680(h) (1975). For official conduzbe actionable under the FTCA,
the conduct must be actionable under the law wieréort occurred. Lee J. Teran,
Obtaining Remedies for INS Miscond@$;05 MMIGR. BRIEFINGS1, May 1996, at 10.
Both state law torts for negligent actions andrititsnal torts are actionable under the
FTCA. Plaintiffs have successfully sued low levedéral law enforcement officers for
assault, battery, false imprisonment, outrageonsiect, wrongful detention, and
negligent deportatiorSee, e.gArevalo v. Woods, 811 F.2d 487 (9th Cir. 1987)
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exceptions.12¢ The first exception is for claims arising out of
violations of the Constitution.'27” The second exception permits
claims for violations of federal law in which a private cause of
action is created.128

Very few plaintiffs alleging human rights abuses committed
by the U.S. government, similar to those alleged by Mr. Arar,!29
have sued under the FTCA. This is likely due to the many
exceptions and limitations within the FTCA.13¢ One such
limitation is that officials may not be sued for “discretionary”
acts.13! Thus, a suit against an immigration officer for failing to

(assault and battery); Sanchez v. Rowe, 651 F..SIp(N.D. Tex. 1986xff'd in

part, rev'd in part 870 F.2d 291 (5th Cir. 1989) (false imprisonmeAtjedeji v.

United States, 782 F. Supp. 688 (D. Mass. 19924)yggaous conduct); 70 No. 22
Interpreter Releases 744 (June 7, 1993) (wrongftdrdion); Munyua v. United States,
No. C-03-04538, 2005 WL 43960 (N.D. Cal. Jan. %) (negligent deportation).
However, in most successful FTCA cases, plaintif#fge been injured by low level
federal employees for “garden-variety torts,” theye not been subjected to the sort of
abuse seen in the extraordinary rendition andtextases. Compensating Victims
supranote 124 1159-60.

12698 U.S.C. § 2679(b)(2) (1988).

127 |d

128 Id.

129 SeeCompensating Victimssupranote 124 at 1159-60.

130 Eirst, claims for intentional torts are barredMyCA, unless plaintiff can show that
the defendant was an “investigative” or federal'lenforcement officer[].'SeeTeran,
supranote 125, at 13 (citing Caban v. United States,F.28 68, 72 (2d Cir. 1984);
see als®8 U.S.C. § 2680(h) (2006); Stephesigpranote 93, at 281-82. In the
immigration setting, such officers would includenmgration officers empowered to
execute searches, seize evidence, or make atvasiswould not include high-level
officials responsible for giving the orders to abuSecond, claims where the official
exercised “due care, in the execution of a staiutegulation” are barred. 28 U.S.C. §
2680(a) (2006). Third, there can be no suit unde®TCA unless there has been an
exhaustion of administrative remedies. If a claitrteas failed to file a claim with the
appropriate federal agency, then his FTCA clainh bel dismissed regardless of the
merits of the claimSeeTeran,supranote 125, at 14ee alsdtephenssupranote 93,
at 281-82;see also infranote 123-25, and accompanying tesde alsctCompensating
Victims, supranote 124at 1159-60.

13128 U.S.C. § 2680(a) (2006). For example, all derééasylum (which are by
definition discretionary forms of relief) are immaifrom liability under the FTCA,
regardless of the profound error in the decisiomil8rly, denial of the relief of
withholding or protection under CAT would likely ver give rise to liability under
FTCA, because such relief involves the weighingroiof and application of law,
which inherently involves discretioSeeStephenssupranote 93, at 300 (“[T]he
United States remains immune for any claim ‘basethe exercise or performance or
the failure to exercise or perform a discretiorfanction or duty on the part of federal
agency or an employee of the Government, whetheoothe discretion involved be
abused.’. .. In general, acts that involve ahHigvel’ policy or decision are subject to
immunity, while those that are ‘low level’ or day-tlay generally are not immune.”).
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adhere to the requirements of the INA will only succeed when his
failure to follow the INA specifically regards a non-discretionary
action.!32 Another limitation is that federal officials cannot be sued
for torts committed outside the territory of the U.S.133 Thus,
because the actionable aspects of U.S. government conduct arise
out of events occurring outside U.S. territory, aliens subjected to
extraordinary rendition by federal officials have significant
difficulty bringing suit under the FTCA.134

Given the low likelihood of success under the FTCA, aliens
subjected to human rights abuses by federal officials essentially
have two options. They may argue that their claim is not barred by
the LRA because (1) their claim arises out of a violation of the
Constitution, or (2) their claim arises out of a violation of a federal
statute that creates a private cause of action.!35 In Arar v.
Ashcroft, Mr. Arar brought claims under both of these exceptions.
Counts Two through Four of his complaint were based on
violations of his constitutional due process rights, while Count
One was based on the private cause of action created by the
TVPA.136 As previously discussed, none of these attempts to fall
within the LRA’s exceptions were successful.137

In any event, Mr. Arar’'s removal depended much uihenDOJ’s reliance upon the
diplomatic assurances given to determine whethgerdmoval would be consistent with
CAT, as such it was likely discretionary within thieeaning of the FTCA. Thus Mr.
Arar would not have been successful in assertioguse of action under the FTCA.
1325eee.g, Munyua v. United States, No. C-03-04538, 2005 #8060, at *6

(N.D.Cal. Jan. 10, 2005) (holding that an immigratofficer’s negligent failure to

refer for a credible-fear interview an arrivingesdiwho expressed a fear of returning to
her country was non-discretionary, and thus thiegiaffwas not entitled to immunity
under the FTCA).

13328 U.S.C. § 2680(a), (k) (2006).

134 SeeSosa v. Alvarez-Machain, 542 U.S. 692 (2004). Ther&me Court held that
the “foreign country” exception to the waiver ofwgonment immunity by FTCA
applied where an alien was alleging that he wasdpged by Mexican officials at the
behest of the U.S. Drug Enforcement Agency andréedd into the U.S. in violation of
the extradition treaty between Mexico and the Ul®& Court held that even though his
alleged injury resulted from acts and decisionginating in the U.S., because the
injury occurred outside the U.S., the exceptionliadp Stephenssupranote 93, at
298-99.

135 Compensating Victimssupranote124, at 1160.

136 Arar v. Ashcroft, 532 F.3d 157, at 163 (2d Cir0gp

1¥71d. at 164-88.
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B. Claims Arising Out of Violations of the
Constitution

The failure of Mr. Arar’s constitutional claim is not unique
to his case. Inadmissible aliens within the territory of the U.S.,
and aliens held outside the territory of the U.S., have encountered
significant barriers when bringing suit against U.S. officials for
human rights abuses.138 A major component of this difficulty is the
traditional rule against the extraterritorial application of the
Constitution.139

In order to bring a cause of action for a violation of a
constitutional right, an alien plaintiff must either find an
appropriate statute to enforce the constitutional right,4° or move
the court to imply a cause of action through a Bivens claim.14t As a
threshold matter for either approach, the plaintiff must show that
he possesses a constitutional right that was violated.142 For aliens
who have not been admitted into the U.S., or who are held outside
U.S. territory, this initial hurdle has generally proven
insurmountable.143

Although the Supreme Court has held that the Fifth
Amendment applies to “persons” within the U.S. regardless of
unlawful presence,44 the “entry fiction” doctrine has traditionally

138 Compensating Victimsupranote 124, at 1159. “[N]o [torture] case against th
U.S. government or government officials has sumisemmary judgment and few are
likely to do so under existing lawld.

139 5locum,supranote 12, at 1023.

1% or instance, the Civil Rights Act creates severdbrcement mechanisms for
plaintiffs to sue for violations of constitutionddjhts. SeeTeran,supranote 125, af;
see alsdteve HelfandDesensitization to Border Violence & the Bivens Bayrto
Effectuate Systemic Chande LA Raza L.J.87, 109 (2001). For some inadmissible
aliens, a 42 U.S.C. § 1983 claim may be asserteijiries caused under color of
state law. However, such a claim would have beerotavail to Mr. Arar, as he was
injured by federal actors.

141 Compensating Victimssupranote124,at 1162.

142 Teran,supranote 125, at 3.

143 SeeCompensating Victimssupranote124,at 1159-60see generalliferan,supra
note 125, at 10; Helfandupranote 139.

144 The protection against deprivation of life, liberor property without due process of
law applies to “[e]ven one whose presence in thimtry is unlawful, involuntary, or
transitory . . .” Mathews v. Diaz, 426 U.S. 67,(1976);see alsdJnited States v.
Brignoni-Ponce, 422 U.S. 873, 884 (1975) (holdimat iNS must comply with the
requirements of the Fourth Amendment when stopgingsting, and searching those
suspected of unlawful presencsge alsdVong Wing v. United States, 163 U.S. 228,
238 (1896) (holding that the Fifth and Sixth Ameraihs are “universal in their
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prevented inadmissible aliens from laying claim to any
constitutional protections.'45 An alien who has not been
admitted4¢ into the U.S. is, as a matter of law, deemed to be
located at the border, regardless of his actual location within the
U.S.147 Thus, under the rule that the Constitution does not apply
extraterritorially,48 courts have held that inadmissible aliens have
“few, if any, constitutional rights.”149

Several courts have aptly criticized the effects of this
reasoning and have made limited extensions of constitutional
protection to unadmitted aliens.5° However, these decisions have
failed to provide a consistent rationale for why inadmissible aliens

application to all personsithin theterritorial jurisdiction” of the U.S.) (emphasis
added)see alsdPlyler v. Doe, 457 U.S. 202, 210 (1982) (holdingttitiegal aliens are
persons within the meaning of the equal proteatianse of the Fourteenth
Amendment).

145 SeeSlocum,supranote 12, at 1023-24ee also infranote 258discussing the
varying treatments of differing statuses of unatkditliens).

146 An alien is deemed to have been admitted intdJt$e only after he has been
inspected and lawfully entered at a port of erfbgelNA § § 101(a)(13)(A) (codified

at 8 U.S.C. 1101); 212(d)(5)(a) (codified at 8 @T.S1182); Leng May Ma v. Barber,
357 U.S. 185, 188-90 (1958) (overruled on otheugds); Amanullah v. Nelson, 811
F.2d 1(1st Cir. Mass. 1987) (holding that an apamoled into the U.S. is not deemed to
have enteredgeeArar, 532 F.3d at 206.

147 SeeSlocumsupranote 12, at 1023-24NA § 212(d)(5)(a) (codified at 8 U.S.C.
1182).

148 United States v. Verdugo-Uriquidez, 494 U.S. 25) (1990).

149 5locum,supranote 12, at 1023 ccordShaughnessy v. United Stamsrel Mezei,
345 U.S. 206, 215 (1953) (holding that because Mezesated “as if stopped at the
border,” he has no due process rights); GarciawiMeese, 788 F.2d 1446, 1449 (11th
Cir. 1986) (holding that excludable aliens “haveuélly no constitutional rights.”).
1505ee, e.gLandon v. Plasencia, 459 U.S. 21, 32 (1982) (hglthat a legal
permanent resident denied entry at the border widtted to at least minimal
procedural due process protection); Lynch v. Cagllzat810 F.2d 1363, 1373 (5th Cir.
1987) (holding that “[t]he ‘entry fiction’ . . . dermines the aliens’ rights with regard to
immigration and deportation proceedings. It doedinut the right of excludable

aliens detained within United States territory tortane treatment.” Excludable aliens
“are entitled under the due process clauses dfiftteand Fourteenth amendments to
be free of gross physical abuse at the hands t&f stdederal officials.”); Adras v.
Nelson, 917 F.2d 1552, 1559 (11th Cir. 1990) (aidgpthe test of.ynchfor the
Eleventh Circuit); Correa v. Thornburgh, 901 F.2&8, n. 5 (2d Cir. 1990) (noting
that the Fifth Circuit has held that aliens seeladgission are entitled to “protection
against gross physical abuse” under the due pratagsse); Chi Thon Ngo v.
Immigration Naturalization Service, 192 F.3d 3989 33d Cir. 1999) (holding that
excludable aliens are entitled to have review efrtbontinued detention, as a matter of
due process).
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are entitled to protection under the Constitution.'s! In the
immigration context, it is clear that inadmissible aliens are
entitled, at least, to the process authorized by Congress in the
INA.152 However, because Congress possesses plenary powers over
immigration matters, aliens have had little success in challenging
the constitutionality of the INA.153 Furthermore, where an alien
asserts the right to not be removed to a country where he will be
persecuted!s4 or tortured,!55 the INA specifically precludes a
private cause of action.

Moreover, as seen in Mr. Arar’s case, the special factors in
Bivens will create additional difficulties when the claim involves
subject matter that even arguably touches upon national security,
foreign policy, or state secrets.!5¢ Further, individual U.S. officials
may receive qualified immunity against a Bivens claim if the
officials act in good faith or make discretionary decisions.!57 As
such, excludable aliens who have been subjected to human rights

151 5ee, e.gArar v. Ashcroft, 532 F.3d 157, 189 (2d Cir. 2pQdboting that only the
Fifth and Eleventh Circuits have held that unadedithliens have a due process right to
not be subjected to gross physical abuse).

152 5ee generallyean v. Nelson, 472 U.S. 846 (198%e also MezgB45 U.S. at 212
(holding that “[w]hatever the procedure authoribydCongress is, it is due process as
far as an alien denied entry is concerned.”).

133 See Jead72 U.S. at 855%ee also MezeB45 U.S. at 21Gee alscAdam B. Cox,
Immigration Law’s Organizing Principled57 U.PA. L. Rev. 341, 346-51 (2008%ee
generallyBrian G. SlocumCanons, The Plenary Power Doctrine, and Immigration
Law, 34 RA. ST.U. L. Rev. 363 (2007).

154 SeelNA § 208(d)(7) (codified at 8 U.S.C. 1158) (“Natl in this subsection shall
be construed to create any substantive or prockdghé or benefit that is legally
enforceable by any party against the United Statés agencies or officers or any
other person.”).

15°3See8 C.F.R. § 208.18 (e)(2) (Regarding CAT: “. . .hing in this paragraph shall
be construed to create a private right of actiontje INA similarly negates the ability
to create or imply a cause of action for violatiohgsylum procedureSeelNA §
208(d)(6) (“Nothing in this subsection shall be swned to create any substantive or
procedural right or benefit that is legally enfabk by any party against the United
States or its agencies or officers or any othesgrer). And FARRA explicitly
excludes private causes of action for removalsatiloyy CAT.See Arar414 F. Supp.
2d at 266. Thus, of the rights they do possessrithddNA, they are significantly
truncated by the lack of a meaningful enforcemeatmanism to ensure they will be
honored. In this respect, if there is no redressmwiights are violated, it is hardly fair
to say the INA provides any rightSeeMarbury v. Madison, 5 U.S. 137, 163 (1803)
(“The very essence of civil liberty certainly costsiin the right of every individual to
claim protection of the laws, whenever he receaeijury.”).

156 Compensating Victimssupranote124, at 1159.

157 Scheuer v. Rhodes, 416 U.S. 232 (1974). Plaistiffjhts must have been “clearly
established” prior to the abuse, otherwise theciaffiis entitled to qualified immunity.
SeeHarlow v. Fitzgerald, 457 U.S. 800, 818 (1982).
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abuses have rarely been successful in suits against the U.S. which
assert claims arising out of violations of the Constitution.158

C. Claims Arising Out of Violations of Federal
Statutes

Claims for statutory violations, when asserted by
inadmissible aliens against the U.S. government, have met with
similar difficulty. As discussed above, Mr. Arar based his first
count on the Torture Victims Protection Act (TVPA). 159 The TVPA
meets the second exception under the LRA because it explicitly
provides for a private cause of action against anyone who commits
torture under color of foreign law.16© However, as seen in Arar,
where U.S. officials are alleged to have sent a plaintiff to be
tortured, a TVPA claim will be unsuccessful due to the “color of
foreign law” element.16t Because Mr. Arar alleged that the U.S.
government defendants used the U.S. immigration scheme as a
part of the conspiracy to send him to Syria to be tortured,62 all
three judges on the panel concluded that defendants’ conduct
occurred under color of U.S. law.163 Accordingly, Mr. Arar’s claim
under the TVPA was dismissed.104

Other than the TVPA, no other federal statute that falls
within the private cause of action exception to the LRA is available
to inadmissible aliens. Filing a claim under the Alien Tort Statute
(ATS)%5 would not be a successful strategy for achieving redress
for aliens subjected to human rights abuses, such as those
experienced by Mr. Arar, because of the doctrine of sovereign

158 SeeCompensating Victimssupranote 124, at 1159. Regarding the cases involving
injury to aliens due to constitutional violatiored| have been brought by aliens who
were already admitted into the USee e.g.Turkmen v. Ashcroft, 2006 WL 1662663
*4-17 (E.D.N.Y. 2006); Khorrami v. Rolince, 493 k%.2d 1061, 1063 (N.D. I
2007); Turnbill v. U.S., 2007 WL 2153279 *2 (N.Dhid 2007); Cesar v. Achim, 542
F. Supp.2d 897, 899 (E.D. Wisc. 2008).

15928 U.S.C.A. § 1350, sec. 2(a) (“An individual whmder actual or apparent
authority, or color of law, of any foreign natioh) (subjects an individual to torture
shall, in a civil action, be liable for damageghat individual”).

160 SeeStephenssupranote 93, at 395-401.

161 Seesupranote 104-109.

182 Arar, 532 F.3d at 264.

163 Id.

164 |d

18528 U.S.C.A. § 1350 (1991) (“The district courtsi$ave original jurisdiction of

any civil action by an alien for a tort only, contted in violation of the law of nations
or a treaty of the United States.”).
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immunity. Although the ATS has no “color of foreign law”
requirement, and the Second Circuit has already held that torture
is actionable under the ATS,6¢ such a claim against U.S. officials
will fail because the ATS does not independently waive U.S.
sovereign immunity.'6” Thus it does not meet the requirements of
the second exception under the LRA.1%8 Further, because the
Supreme Court has held that the ATS is jurisdictional and only
creates a mechanism for enforcing international law, it does not,
in itself, create a private cause of action.169

Accordingly under the current law, when the abuses are
committed at the behest of the U.S. government, inadmissible
aliens subjected to human rights abuses similar to those suffered
by Mr. Arar have a very low likelihood of asserting a successful
claim against the U.S. government and its officials.7° As such, the
resolution of Mr. Arar’s case thus far is clearly a reflection of the
current state of the law: because inadmissible aliens are deemed
to be outside the U.S., they have few rights and virtually no means
of redressing violations of the rights they do possess.'7

166 Stephenssupranote 93, at 116. Filartiga v. Pena-Irala, 630 R26 (2d Cir. 1980).
Moreover, those who aid or abet in torture haveuiise been held liable through the
ATS. See, e.g.Doe v. Unocal, 395 F.3d 932, 950-51 n.26 (9th Zh02)vacated by
stipulation of settlemen€Cabello-Barrueto v. Fernandez-Larios, 205 F. S@ppl325
(S.D. Fla. 2002); Hilao v. Estate of Marcos, 103d~767, 779 (9th Cir. 1996). There is
no territorial limitation for the ATS such as thasdor constitutional claims.

167 SeeStephenssupranote 93, at 286.

168 SeeStephenssupranote 93, at 283-308@ee generallffurkman v. Ashcroft, No. 02
CB 2307(JC), 2006 WL 1662663 (2006geSanchez-Espinoza v. Regan, 770 F.2d
202, 207 (D.C. Cir. 19855ee28 U.S.C. 8 26805eeUnited States v. Smith, 499 U.S.
160 (1991) (holding that the U.S. cannot be sudesgrit has consented to the suit).
“Unless an action is authorized by the FTCA or esply excluded from sovereign
immunity, the claim is barred.” Stephesspranote 93, at 283 (citing United States v.
Smith, 499 U.S. 160 (1991) (holding that the doetrof sovereign immunity bars all
claims against the U.S. unless the U.S. conseritetsuit).

169 Stephenssupranote 93, at 283-308ee28 U.S.C.A. § 1350 (1991); 28 U.S.C. §
2679 (2009) (Westfall Act).

170 seeCompensating Victimssupranote 124, at 1159. Although there may have been
other theoretical claims available, based on trem@thations, such as the Convention
Against Torture or the Vienna Convention of Consialations, such claims would
likely have been of little avail to Mr. Arar becausf the implicit limitation in FARRA
placed on CAT, as well as rules regarding self-ating treaties and implying causes
of action through treatieSee generall28 U.S.C.A. § 1331; Stepherssjpranote 93.
171 SeeStephenssupranote93, at 283-300.
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III. BOUMEDIENE AS A VEHICLE FOR CHANGE

The central issue presented in Arar was whether an
inadmissible alien had the right to not be rendered to a locale
where he would be tortured, and if so, whether he had the right to
redress in the federal courts for violation of that right. 172 Based
upon the decisions issued to date, the answer to both questions
has been a resounding no.73 Moreover, as explained above, strict
application of the “entry fiction” to the principle of non-
extraterritoriality demands the conclusion that inadmissible aliens
possess no constitutional rights—not even a right to not be
subjected to extraordinary rendition and ensuing torture.
Although not all courts have ruled consistently with these two
principles,'74 until recently there was no other cohesive
explanation for the reach of constitutional protection beyond the
territory of the U.S.175

However, the Supreme Court’s recent decision,
Boumediene, provides a functional test that not only overrules the
strict non-extraterritorial rule of constitutional application,76 but
also creates a mechanism through which inadmissible aliens such
as Mr. Arar may gain constitutional protection and thereby obtain
redress for injuries caused by the U.S. government’s abuse of
human rights.177

172 Although the Second Circuit avoided deciding theecon due process grounds and
instead opted to dismiss the case on the basie&ivensfactors, it also clearly held
that Mr. Arar did not have any due process rightwich to base his claingee Arar
532 F.3d at 157. Due to the far-reaching impligaiof such a result, the section to
follow will focus on the court’s discussion of M&rar's due process rights. However,
there are very compelling arguments against dighafdMr. Arar’s case based on the
Bivensfactors.SeeReplacement Brief foAmici CuriaeLaw Professors in Support of
Maher Arar, Arar v. Ashcroft, 532 F.3d 157 (2d @008) (No. 06-4216-cv).

1 The Court stated that “Arar is unable to poinatty legal authority suggesting that,
as an unadmitted alien who was excluded . . padssessed any form of . . .
constitutional entitlement, the violation of whichuld constitute a predicate for the
Biven'srelief he seeks.Arar, 532 F.3d at 188. Moreover, the court declinedgcide
whether an inadmissible alien within the territofythe Second Circuit would even
have the meager due process right to not be sebjéatgross physical abuskee idat
189.

17 See supraote 158.

175 See infranote 289-314nd accompanying text.

17 Boumediene v. Bush 128 U.S. 2229 (2008).

177 As explained above, there is virtually no othégéition strategy available to an
inadmissible alien who has suffered this type afsabthan to sue for a violation of the
constitution or to sue for a private cause of actioder some other statute. The most
relevant statute, TVPA, will be inapplicable wheeethe U.S. is responsible for the
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A. Strict Non-Extraterritorial Rule of
Constitutional Application

Before proceeding to discuss the functional test established
by Boumediene, it is necessary to examine the landscape of
constitutional application under the strict non-extraterritorial
rule. It should come as no surprise that the rule has been given its
most robust articulation when applied against unadmitted aliens
who allege injury at the hands of U.S. government officials. In
Arar v. Ashcroft, for example, the government argued for a very
strict non-extraterritorial rule of constitutional application,
stating “Arar’s claims alleging torture and unlawful detention in
Syria are per se foreclosed [by the rule in Eisentrager] and its
progeny . . . [which] unequivocally establish that non-resident
aliens . . . are prohibited from bringing claims under the Due
Process Clause.”78 The government’s argument for the strict rule
against extraterritorial application of the Constitution relied
primarily upon Johnson v. Eisentrager, United States v. Verdugo-
Urquidez, and Harbury v. Deutch.179

In Eisentrager, petitioners were a group of twenty-one
German nationals imprisoned in occupied Germany after they
were convicted of war crimes by a military commission.!8°
Petitioners sought review of their detention via habeas corpus.:8:
The U.S. Supreme Court denied their request for habeas review,
and explained that it is an “alien’s presence within [U.S.]
territorial jurisdiction” that creates constitutional protection,82
and that there is “no authority whatever for holding that the Fifth
Amendment confers rights upon all persons, whatever their

misconduct. 28 U.S.C. § 1350hus, if there is no constitutional right, theealiis
limited to suing the U.S. through the FTCA by vétaf the funneling of claims cause
under the LRA. 28 U.S.C. § 1346 (1946), 28 U.S.C6%9 (1948). As previously
discussed, the limitations of the FTCA make it hegmpossible for an alien in the
place of Mr. Arar to sue under the FTCA. 28 U.${.346 (1946).

178 Arar v. Ashcroft, 414 F. Supp. 2d 250, 275 (E.LY.N2006).

179 SeeArar v. Ashcroft, 414 F. Supp. 2d 250, 275 (E.D.N2006);see alsalohnson
v. Eisentrager, 339 U.S. 763, 763 (195@e alsdJnited States v. Verdugo-Urquidez,
494 U.S. 259 (1990%ee alsddarbury v. Deutch, 233 F.3d 596 (D.C. Cir. 2068)'d
on other grounds sub nonChristopher v. Harbury, 536 U.S. 403 (2002).

180 5ee EisentrageB39 U.S. at 765-66.

8L1d. at 765.

#21d. at 771.
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nationality, wherever they are located and whatever their offenses.
.83

The Court found that because petitioners were enemy
aliens,'84 had never been in or resided within the U.S., had been
captured outside the U.S. and held as prisoners of war, had been
tried and convicted by a military commission outside the U.S., and
had committed offenses against the laws of war outside the U.S,, it
would be “paradoxical and anomalous” to grant these detainees
constitutional rights.:85

Similarly, in Verdugo-Urquidez, the U.S. Supreme Court
held that the Fourth Amendment did not apply to searches and
seizures that occurred in Mexico, even though such searches
would have violated the Fourth Amendment if committed within
the United States, had been “orchestrated within the U.S.,” and
were conducted pursuant to the orders of U.S. government
officials within the United States.186

The majority in Verdugo-Urquidez relied on U.S. v.
Curtiss-Wright Exports Corp.,'87 wherein the Court held that
“[n]either the Constitution nor the laws passed in pursuance of it
have any force in foreign territory unless in respect of [U.S.]
citizens.”188 The Court then explained that even if the plaintiff had
suffered a constitutional violation, it had occurred outside of U.S.

1831d. at 783. The Court cites the proposition that,barteenth Amendment is

“universal in [its] application, to all persomsthin the territorial jurisdictiori of the
U.S.Id. at 771 (emphasis added) (citing Yick Wo v. Hopkihs8 U.S. 356, 369
(1896)). The majority ilBoumedienaises this statement to support its holding that
territory and nationality are factors to weigh whdatiding whether to extend
constitutional reach beyond U.S. territory, althiotigey are not dispositiv&ee infra
notes 220-22 and accompanying text.
184«The alien, to whom the United States has bedtitiomally hospitable, has been
accorded a generous and ascending scale of rigltits icreases his identity with our
society. Mere lawful presence in the country create implied assurance of safe
conduct and gives him certain rights; they becorneenextensive and secure when he
makes [a] preliminary declaration of [the] intemtito become a citizen, and they
expand to those of full citizenship upon naturdlma” Eisentragey 339 U.S. at 770.
The court explains a sliding scale of rights foemas.ld. at 770-71.
1851d. at 777. Justice Kennedy Boumedienavill use these terms in his functional
approach for considering whether to extend pasicabnstitutional rights outside the
territory of the U.SSee infranote 220.
186 Arar v. Ashcroft, 414 F. Supp. 2d 250, 276 (20@&jng VerdugeUrquidez, 494
U.S. 261, 264 (1990)).
1:; United States v. Curtiss Wright Exports Corp., 20S. 304, 318 (1936).

Id.
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territory, and he thus had no claim under the Fourth
Amendment.189 In interpreting the Eisenstrager holding, the
Court stated that it “emphatic[ally]”19° rejected the “claim that
aliens are entitled to Fifth Amendment rights outside the
sovereign territory of the United States.”19

Although the Court acknowledges that aliens enjoy some
constitutional rights,92 it held that they only enjoy these rights
“when they have come within the territory of the United States
and developed substantial connections with this country.”193
Following the logical conclusion of the rule it lay down, the Court

189 verdugo-Urquidez494 U.S. at 265-67. The Court relies upon UnSeatesex rel
Turner v. Williams, 194 U.S. 279, 292 (1904) (halglthat excludable aliens are not
entitled to First Amendment rights, because theyrat “people” whom the
Amendment protects). Théerdugo-UrquideLourt interpreted thinsular Casedo
stand for the proposition that “not every constitnal provision applies to
governmental activity even where the United Stheessovereign powerld. at 267
(citing Downes v. Bidwell, 182 U.S. 244 (1901)); Wi v. Mankichi, 190 U.S. 197
(1903);see alsdorr v. United States, 195 U.S. 138 (19(Be alsdBalzac v. Puerto
Rico, 258 U.S. 298 (1922).
199verdugo-Urquidez494 U.S. at 269 (“Such extraterritorial applioatiof organic
law would have been so significant an innovatiothim practice of government that, if
intended or apprehended, it could scarcely haved&o excite contemporary
comment. . . . No decision of this Court suppoutshsa view.”). The/erdugo-
UrquidezCourt reads the holding &eid v. Coverharrowly, stating thaReid’s
E\gcilding only applies to U.S. citizens oversddsat 269-270.

Id.
19235ee, e.gLopez-Mendoza, 468 U.S. 1032 (1984) (illegal aligithin the U.S. have
Fourth Amendment rights); Plyler v. Doe, 457 U.822212 (1982) (illegal aliens are
protected by the equal protection clause); KwongCGtew v. Colding, 344 U.S. 590,
596 (1953) (a resident alien is a “person” withia theaning of the Fifth Amendment);
Bridges v. Wixon, 326 U.S. 135, 148 (1945) (restddiens have First Amendment
rights); Russian Volunteer Fleet v. United Stag&®2 U.S. 481 (1931) (aliens are
entitled to protection under the just compensatianse); Wong Wing v. United
States. 163 U.S. 228, 238 (1896) (resident aliemeititled to Fifth and Sixth
Amendment protection); Yick Wo v. Hopkins, 118 U356, 369 (1986) (aliens are
protected by the Fourteenth Amendment).
193 verdugo-Urquidez494 U.S. at 271 (emphasis added). Additionakig, Court
explicitly rejected the plaintiff's argument thaket Fourth Amendment constrains the
actions of federal officials equally outside theiotyy as within the countryd at 270.
Plaintiff reasons that even if the Fourth Amendniemiot a right to which aliens
outside our borders can lay claim, it should asti¢ienit the actions of the government.
Id. The argument relies on the premise that the U.&emonent was created and given
its power by the Constitution and should neverlide to violate the limits inherent in
the founding charter merely by acting outside tbedbr of the U.Sld. Although the
Verdugo-UrquideLourt rejects this position, Justice KennedBaoumedieneevives
this framework See infranote 237 and accompanying text.
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held that if an alien is not lawfully within the U.S., the “Bill of
Rights is a futile authority.”194

The D.C. Circuit’s Harbury decision represents the
culmination of strict adherence to the non-extraterritorial rule of
constitutional application articulated in Verdugo-Urquidez. A
Guatemalan citizen who was “tortured in Guatemala at the behest
of C.I.A. officials”195 brought suit, asserting violation of his
constitutional rights. C.I.A. officials had ordered, directed,
planned, and orchestrated his torture from within the territory of
the United States.19¢ Although the court acknowledged that
torture “shocks the conscience”—and thus unequivocally violates
the due process clause of the Fifth Amendment!97— the court
reasoned that because the torture occurred in Guatemala, the
plaintiff was outside the reach of the Fifth Amendment’s
protection.198 Consistent with the rule given in Verdugo-Urquidez,
the court held that the plaintiff had no constitutional rights — not
even the right to not be subjected to torture.199

B. The Kennedy Concurrence in Verdugo-
Urquidez

In Verdugo-Urquidez, Justice Kennedy did not subscribe to
the majority’s reasoning.200 Rather, while he acknowledged that
he does not believe the Constitution applies to “some undefined,
limitless class of noncitizens . . . beyond [U.S.] territory,” he
articulated a different test for the extraterritorial application of

194 verdugo-Urquidez494 U.S. at 271 (citing Bridges v Wilson, 326 U185, 161
(1945)).

19% Arar v. Ashcroft, 414 F. Supp. 2d 250, 277 (E.LY.N2006).

198 Harbury, 233 F.3d at 598lthough the case was dismissed before going abarid
thus the validity of plaintiff's allegations wereever given the opportunity to be
confirmed in court, the facts were assumed truabse of the government motidd.
For purposes of determining the application of the, the case stands for the
proposition that the U.S. government has the ghititorder the torture and execution
of other aliens outside U.S. territory without fagiany constitutional encumbrance.
1971d. at 602 (citing Rochin v California, 342 U.S. 1652-173 (1952)) (“No one
doubts that under Supreme Court precedent, intatimy by torture . . . shocks the
conscience.”).

198 |1d. at 603-04 (reasoning that because the “constitalipmelevant conduct . . . —
torture — occurred outside the United States,” laechuse the Court Bisentragerand
Verdugo-Urquidezemphatically “rejected the claim that aliens argitied to Fifth
Amendment rights outside the sovereign territoryhef United States,” no claim arose
from the torture plaintiff suffered).

199d. at 604.

200\/erdugo-Urquidez494 U.S. at 276-278.
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the Constitution.20t He opined that the existing “cases involving
the extraterritorial application of the Constitution” each consider
a variety of factors to be examined when determining the reach of
constitutional protection. He noted that “whether the person
claiming [constitutional] protection is a citizen,” and whether that
person is within the territory of the U.S. when the constitutional
right is violated, are simply two of the many factors for
consideration.202 Further, he made clear that “there is no rigid and
abstract rule” that limits how Congress may act outside the border
of the U.S.; rather, he stated that this determination is shaped by
“the conditions and considerations that would make adherence to
a specific guarantee altogether impracticable and anomalous.”203

As such, Justice Kennedy rejected the majority’s rule that
the Bill of Rights only limits the government with respect to its
interactions with parties protected by the Constitution.204 Rather,
he agreed with Justice Harlan’s concurrence in Reid v. Covert,205
stating that “the government may act only as the Constitution
authorizes, whether the actions in question are foreign or
domestic.”206

C. Boumediene’s Functional Approach
In Boumediene,2°7 Justice Kennedy was given the

opportunity to expand upon the approach he had articulated in his
Verdugo-Urquidez concurrence, in the context of detainees held

20! Neumansupranote 13, at n.73 (citingerdugo-Urquidez494 U.S. at 275).
202\/erdugo-Urquidez494 U.S. at 275-277 (Kennedy, J., concurring).

203|4, at 277-78. (citing Reid v. Covert, 354 U.S. 1, I8%7) (Harlan, J., concurring).
204 See generally icat 278.

205 gee generalliReid v. Covert, 354 U.S. 1 (1957).

208 \/erdugo-Urquidez494 U.S. at 277 (Kennedy, J., concurring) (cifReid 354 U.S.
at 6) (“I cannot agree with the suggestion thargpeovision of the Constitution must
always be deemed automatically applicable to Araerigtizens in every part of the
world. [But] the proposition is . . . not that t@enstitution ‘does not apply’ overseas,
but that there are provisions in the Constitutidriolt do notnecessarilyapply in all
circumstances in every foreign place.”) (emphasigriginal). He made it clear that he
did not interpret the majority’s decisionWterdugo-Urquidezo stand for the
proposition that aliens outside the border of th8§.Uhave no constitutional
protection.”ld. Ultimately, Justice Kennedy concurred in the resulferdugo-
Urquidezbecause he believed that in that particular casegpplication of the warrant
requirement of the Fourth Amendment would have baepracticable and
anomalous.’ld.

207 Boumediene v. Bush, 128 S. Ct. 2229. (2008).
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at the U.S. naval base at Guantanamo Bay, Cuba.208 In applying
his functional test, the Boumediene Court implicitly overruled
Verdugo-Urquidez’s strict territorial test for determining the
extent to which the Constitution applies outside U.S. territory.209

Petitioners in Boumediene were aliens detained at
Guantanamo Bay2!© who had been designated as enemy
combatants by a Combat Status Review Tribunal (CSRT).21t They
challenged this designation and detention through writs of habeas
corpus.22 Prior to Boumediene, the Supreme Court had held in
Rasul v. Bush that the right of habeas review extended to the
detainees at Guantanamo Bay.2:3 Congress responded to Rasul by
passing the Detainee Treatment Act (DTA),214 which purported to
remove the federal courts’ jurisdiction over habeas claims that
were filed on behalf of Guantanamo detainees.25s When the
constitutionality of the DTA was raised in Hamdan v.
Rumsfeld,21¢ the Supreme Court avoided the question by
construing the DTA as inapplicable to pending cases.2'7 In
response, Congress passed Section Seven of the Military
Commissions Act (MCA),2:8 which clarified that the suspension of
habeas corpus was intended to apply to all cases pending on
behalf of Guantanamo detainees.29

28 5ee id. see alsdNeumansupranote 13, at 268-69. The detainees are in a
constitutionally analogous position to aliens ddreetry into the U.Sd. They are on
territory within the sole control of the U.S., thiegve no right to claim protection from
any foreign country, they are deemed to be outsideerritory of the U.S., and they
must rely almost exclusively on the good mercyhef éxecutive branch for humane
and fair treatmenSeeSlocum,supranote 12, at 1024.
iiz SeeNeumangsupranote 13, at 262-66.

Id.
z; SeeBoumediengl28 S. Ct. at 2241.

Id.
213 Rasul v. Bush, 542 U.S. 466, 484 n.15 (2004) (g&held in executive detention
for more than two years in territory subject to khweg-term, exclusive jurisdiction and
control of the United States, without access tanseliand without being charged with
any wrongdoing- unquestionably describe[s] ‘custirdyiolation of the Constitution
or laws or treaties of the United States,” whistall that the habeas statute requires.)
(citing United States v. Verdugo-Urquidez, 494 259, 277-278 (1990) (Kennedy, J.
concurring)).
214 Detainee Treatment Act (effective 2006), Pub. b. M09-148, § § 1001-1006, 119
Stat. 2739 (codified at 42 U.S.C. 2000dd to 2000yd-
*15Boumediengl28 S. Ct. at 2240.
218 Hamdan v. Rumsfeld, 548 U.S. 557 (2006).
#71d. at 575-576.
#835ee28 U.S.C. § 2241(e) (Supp. 2007).
#9Boumediengl28 S. Ct. at 2242.
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When the constitutionality of the MCA’s Section Seven was
challenged in Boumediene, the Court held that the statute could
not remove federal jurisdiction to hear petitions of habeas corpus
from detainees held at Guantanamo Bay without violating the
Suspension Clause.220 In so holding, the Court explicitly rejected
the government’s contention that “noncitizens . . . detained . . .

outside [U.S.] borders have no constitutional rights. . . .”22t
Rather, the Court stated that the strict territorial rule raised
“troubling separation-of-powers concerns. . . .”222

The Bush administration had maintained that by simply
locating the detainees outside the U.S. border, it could ensure that
they were outside the reach of the Constitution and the courts—
effectively trapped within a “legal black hole.”223 In response to
this position, Justice Kennedy stated:

Our basic charter cannot be contracted away like
this. The Constitution grants Congress and the
President the power to acquire, dispose of, and
govern territory, not the power to decide when and
where its terms apply. Even when the United States
acts outside its borders, its powers are not “absolute
and unlimited” but are subject “to such restrictions
as are expressed in the Constitution.” . . . Abstaining
from questions involving formal sovereignty and
territorial governance is one thing. To hold the
political branches have the power to switch the
Constitution on or off at will is quite another. The
former position reflects the Court’s recognition that
certain matters requiring political judgments are
best left to the political branches. The latter would
permit a striking anomaly in our tripartite system of
government, leading to a regime in which Congress
and the President, not this Court, say “what the law
is.”224

220 |d

2211d. at 2244. Specifically, the court holds that &etiene, section nine, clause two of
the Constitution has full effect at Guantanamo Bay.

2221, at 2236.

223 geeNeumansupranote, 13 at 260.

224 Boumediengl28 S.Ct at 2259 (citations omitted). The Coelied on Reid v.
Covert, 354 U.S. 1 (1957), for the proposition tiat Supreme Court has already
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By thus rejecting the strict non-extraterritorial test, the
Court articulated its functional approach. “[W]hether a
constitutional provision has extraterritorial effect depends upon
the ‘particular circumstances, the practical necessities, and the
possible alternatives which Congress had before it’ and in
particular whether judicial enforcement of the provision would be
‘impracticable and anomalous.””225 Justice Kennedy specifically
noted that these practical considerations relate not only to
citizenship,226 but also to place of confinement, and the sufficiency
of process provided.22” Hence, determining the reach of the
Constitution in a particular context turns on “objective factors and
practical concerns” rather than the formalism of relying
exclusively on territorial boundaries.228 In surveying its decisions
regarding extraterritorial constitutional application, the Court had
found ample precedential support229 to reject the government’s

“explicit[ly] rejected a ‘rigid and abstract rul&r determining where constitutional
guarantees extendBoumediengl28 S. Ct. at 2255.

225 5edid. (emphasis added) (citiReid 354 U.S. at 74)%ee alssupranote 197 and
accompanying text.

226 The Court found no difficulty with the fact thagfftioners were non-citizens. The
court explained that “[bJecause the Constituticgeéparation-of-powers structure, like
the substantive guarantees of the Fifth and Foottteemendments . . . protects
persons as well as citizens, foreign nationals dace the privilege of litigating in our
[federal] courts can seek to enforce separatiopesfers principles.id. at 2246. The
Supreme Court has held that the “nature of thaidtitutional] protection may vary
depending upon [immigration] status” of a particudien.See Zadvyda$33 U.S. at
694 (citing Landon v. Plasencia, 459 U.S. 21, 3243882)). For constitutional
purposes, there is a sliding scale for the extéobpstitutional protection given to
various immigration statuses. U.S. citizens poskéksesonstitutional protection while
in the U.S., and aliens denied admission into ti& Bave the least amount of
constitutional protectiorSeeWexler,supranote 14, at 2033. Undocumented aliens,
admitted nonimmigrant aliens, and admitted legaiament residents have degrees of
constitutional protection ranging between the atlenied entry and the U.S citizdd.
at 2034. However, immigration status is far frontedminative See id.
#27Boumediengl28 S. Ct. at 2259.

22814, at 2258.

229|d, Justice Kennedy argues that the functional ampro@determining
extraterritorial application of the Constitutionitas the holdings dEisentrager Reid
and thelnsular cases. The Court explains that its decisioBigentrageris an example
of a scenario where “[p]ractical considerationsgheid heavily” in balancing the
“constraints of military occupation with constitoial necessitiesld. at 2257. In
considering whether to extend the constitutionatgmtion of the writ, the Court looked
at the detainee’s status as an enemy alien, whigtbeletainee had been in or resided
within the U.S., whether the detainee was captorgside of U.S. as a prisoner of war,
whether the detainee was tried by a military consiois for offenses committed
outside of the U.S., and whether the detainee walt tmes imprisoned outside of the
u.s.
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“formalistic, sovereignty based test for determining the reach” of
the Constitution23° in favor of a functional approach.23t

Applying this functional test to the detainees held at
Guantanamo Bay, the Court concluded that extending the
Suspension Clause would not be “impracticable and
anomalous.”232 The Court arrived at this conclusion because it
found that (1) the CSRT fell “well short of the procedures and
adversarial mechanisms that would eliminate the need for habeas
corpus review,” (2) U.S. control in Guantanamo was “absolute and
indefinite,” (3) the writ had historically been used as a check on
executive power,233 and (4) the exercise of habeas jurisdiction
would not impair the “military mission.”234

Dissenting, Justice Scalia noted that the new test “discards”
the Court’s prior rulings that “aliens abroad have no substantive
rights under our Constitution,”235 and he protested that the
majority’s functional approach would permit “constitutional rights
[to] extend to aliens held outside U.S. sovereign territory.”236

Much to Justice Scalia’s chagrin, legal scholars have begun
to recognize that Boumediene’s functional approach does just that,
extending constitutional rights to aliens located far outside of the
U.S. border.237 In explaining what he has termed “global due
process,” for example, Professor Neuman states that Boumediene
“elaborates a ‘functional approach’ to the selective application of
constitutional limitations to U.S. government action outside U.S.
sovereign territory.”238 He explains that the functional approach

23019, at 2257. The Court states that if the Governmeetisling were correct,
Eisentragemwould have been overruled by tmsular cases, which is not the catab.
at 2258.

311d.at 2258.

2% Seed. at 2262.

#3Boumediengl28 S. Ct. at 2259.

234 See id The other factors given weight when considerirgggbope of habeas are:
“(2) the citizenship and status of the detained,the adequacy of process through
which that status determination was made; (2) titare of the sites where
apprehension and then determination took place(2ithe practical obstacles inherent
in resolving the prisoner’s entitlement to the wileuman supranote 13, at 266.
2% Boumediengl28 S. Ct. at 2302.

236 Id.

237 SeeNeumangsupranote 13, at 273.

#381d. at 259; Gerald L. NeumanTSANGERS TO THECONSTITUTION: IMMIGRANTS,
BORDERS AND FUNDAMENTAL LAw 113-15 (Princeton Univ. Press) (1996¢¢
generallyLobel,supranote 8.
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rejected the “formalistic reliance on single factors, such as
nationality or location, as a basis for wholesale denial of rights.”239
Under this new test, territory matters only as one factor, to be
considered amongst other factors including the “practical
considerations”24¢ associated with extending a particular
constitutional right. Similarly, Professor Zick predicts that the
functional approach will be used to fill the “Constitution’s extra-
territorial gaps” in an “ad hoc, case-by-case fashion.”241 He states
that the Court’s “functional approach to territory and
constitutional scope may turn out to be quite significant in terms
of extending constitutional liberty” to those outside the U.S
border.242

D. The Effects of the Functional Approach on the
Entry Fiction Doctrine

Given that the entry fiction doctrine places unadmitted
aliens outside the border of the U.S., the functional approach is
likewise applicable to “extending” constitutional protections to
unadmitted aliens detained within the United States.243 Under the
fiction, certain aliens244 physically present within the U.S. are

239 geeNeumangsupranote 13, at 261.

240 |d

241 Seezick, supranote 28, at 593-94ee alsdlocum,supranote 12, at 1032.

242 7jck, supranote 28, at 598.

243|d.: see alsdBlocum,supranote 12, at 1032. The detainees are in a legéigos
similar to inadmissible aliens, as both have beenght to be outside the reach of the
Constitution by virtue of their being “at the bordef the U.S.Id. at 1023-24. Thus,
the decisions regarding the constitutional riglitdedainees held at Guantanamo Bay
are directly relevant for purposes of determinimg tights of inadmissible alienisl. at
1032

244 The fiction has historically applied only to algedenied entry and detained or
paroled within the U.S. Courts have consistently tigat, for purposes of both
immigration and constitutional law, these aliens taeated as though detained at the
border.SeeWexler,supranote 14, at 2033-34. Following the passage ofltbgdl
Immigration Reform and Immigrant Responsibility AHRIRA) in 1996, the doctrine
was extended with respect to the types of procadairens who enter the U.S. illegally
are entitled to receive during removal proceeditdysat 2058-62.

For instance, an admitted alien is entitled toraaeal hearing where the
government bears the burden of proof, there muatdmnviction for criminal grounds
of inadmissibility, and the admitted alien is detitto due process protectidd.

Before IIRIRA, aliens who entered without inspentiwere given these heightened
procedural protections; now however, undocumentiedsareceive the procedural
protection of an alien seeking admission (i.e.,alen bears the burden of showing he
is admissible, there is no need for a convictioexcude on criminal grounds, and he
is entitled to no due process protectitsh.
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treated for legal and constitutional purposes as though they are
detained at the border.245

The entry fiction first developed to prevent aliens who had
entered the U.S. according to parole or for detention246 from
obtaining increased constitutional protection by virtue of their
presence within U.S. territory.247 However, in 1996 Congress
passed the Illegal Immigration Reform and Immigrant
Responsibility Act (IIRIRA) to extend this concept to apply also to
aliens who entered without inspection; it was intended to prevent
unauthorized aliens from enjoying more procedural protections
than aliens who were denied entry while seeking lawful
admission.248 Hence, in regard to both undocumented aliens and
aliens denied entry, the entry fiction depends at least in part on
the assumption that aliens outside the border of the U.S. are
entitled to no constitutional protections.249

Whether IIRIRA has likewise changed their statusstibutionally has yet to
be determinedd. Before IIRIRA, undocumented aliens were deemeuktpresent
within the U.S. for constitutional purpos&eePlyler v. Doe, 457 U.S. 202, 211-13
(1982) (rejecting Texas’s argument that becausgall aliens were never admitted,
they should be treated as though held at the borélfter IIRIRA, the term “entry”
was replaced with “admission” and the status ofutinarized aliens changed for
purposes of the INASeeWexler,supranote 14, at 2061. However, to the extent that
undocumented aliens are treated as though detatrtbd border of the U.S. for
constitutional purposes, unauthorized aliens maytihs rule given ilBoumedien¢o
make a claim to constitutional protection, notwigimgling the possible effects of
[IRIRA.

245 seeUnited States v. Ju Toy, 198 U.S. 253, 263 (19688; alsd<aplan v. Tod, 267
U.S. 228, 230 (1925%ee als®Slocum,supranote 12, at 1024.

246 seeWexler, supranote 14, at 2039 (citingu Toy 198 U.S. at 26XKaplan, 267

U.S. at 228).

247 |d

2%8|d. at 2058-59Because it was clear that aliens stopped at thgebaould not claim
any constitutional right during the process of gpyg for permission to enter the U.S.,
concern arose over creating an incentive to etiégraily. If aliens illegally present
within the U.S. were granted constitutional pratattand those denied entry were not,
then aliens would be placed in a better procechosiure to dispute their removal if
they had not sought entrance through lawful medo<liminate the advantage
undocumented aliens possessed through unauth@ntgds, the solution was to treat
aliens who did not enter the U.S. through the upuatess of inspection and admission
as though they were stopped at the border. Regardfghe strengths of this policy
decision, to the extent that the doctrine is usedietermine an alien’s human rights, the
doctrine should be change®keeDavid A. Martin,Graduated Application of
Constitutional Protections for Aliens: The Real Maw of Zadvydas v. Davi2001

Sup. CT. REV. 47, 64.

249 SeeSlocum,supranote 12, at 1024ee alsdWexler,supranote 14, at 2039
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One of the earliest examples of the entry fiction, found in
Shaughnessy v. U.S. ex rel Mezei,?5° provides potent evidence of
the potential injustice resulting from application of the doctrine.
In Mezei, petitioner had been a resident of the U.S. for over
twenty-five years when he left the U.S. to visit his dying mother in
Romania.25! Upon his return,252 he was denied entry without a
hearing on the basis of secret information that supposedly showed
he was a threat to national security.253 He was detained at Ellis
Island for several years while challenging, on due process
grounds, his potentially indefinite detention.254 The Supreme
Court rejected his due process argument, reasoning that he was
not within the boundary of the U.S and thus enjoyed no rights
under the due process clause.255

Similarly, in U.S. ex rel. Knauff v. Shaughnessy, petitioner
was the wife of a U.S. veteran.25¢ She was denied entry to the
United States on the basis of undisclosed confidential
information, the validity of which she could not dispute because
she did not have access to it.257 She was detained on Ellis Island
and denied a hearing.258 When she challenged the validity of her
continued detention under the due process clause, the Supreme
Court held that the only process to which she was entitled was the
process Congress had given her in the INA, and thus, she could
not challenge her indefinite detention.259

250 shaughnessy v. United Statesrel Mezei, 345 U.S. 206 (1953eeSlocum,
supranote 12, at 1024.

51 Mezei,345 U.S. at 208.

252 Bacause he had been out of the country for ninatenths, he was deemed to be
seeking admission. As such, he was not given thardadge of being classified as a
lawful permanent residerid.

253 |d. Interestingly, national outcry over his continuedtahtion eventually led
Congress to press for an investigation, whereupenateak evidence against him was
revealed.See generallyCharles D. Weisselbergrhe Exclusion and Detention of
Aliens: Lessons from the Lives of Ellen Knauff &gmhtz Mezegi143 U.PA. L. REV.
933, 954 (1955). He was eventually paroled intoltte. Id.

24 \Weisselbergsupranote 248, at 965-66.

2%1d. at 966.

%6 Shaughness38 U.S. 537, 539-40 (1950 otably, she was denied admission into
the U.S. on the grounds that it would be “prejuaitd the interests of the United
States” if she were permitted to entelr. This same rationale echoes in Mr. Arar’s
case. Arar v. Ashcroft, 532 F.3d 157 (2008).

257 ShaughnessB38 U.S. at 539-40.

*!See Knauff338 U.S. at 539-40.

%9 Because the INA authorized her continued deteritimout a hearing upon the
basis of secret evidence, even if her detentidedasdefinitely, she could not
challenge it under the due process claBse Meze345 U.S. at 212 (“Whatever the
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Over a half century after the Court decided Knauff and
Mezei, the strength of the entry fiction has not faded. The
Supreme Court in Zadvydas explained that the “distinction
between an alien who has effected an entry into the United States
and one who has never entered runs throughout immigration
law, 7260 noting that “[i]t is well established that certain
constitutional protections available to persons inside the United
States are unavailable to aliens outside of our geographic
borders.”261

However, the functional rule articulated in Boumediene has
the potential to substantially mitigate the harsh effects of the entry
fiction doctrine.262 If it is no longer simply a matter of whether an

procedure authorized by Congress is, it is duega®as far as an alien denied entry is

concerned.”) (quotingnauff, 338 U.S. at 544).
260 gee Zadvyda$33 U.S. at 693 (citing Kaplan v. Tod, 267 U.382230 (1925)
(despite nine years presence in the U.S., an “dredualien “was still in theory of law
at the boundary line and had gained no footholtiénUnited States”). Eventually, due
to public anger over her continued detention, Cesgpressed for an investigation
which forced the government to reveal its evideist® was admitted into the U.S.
shortly thereafterSee generallCharles D. Weisselberghe Exclusion and Detention
of Aliens: Lessons from the Lives of Ellen Knuaff ignatz Mezeil43 U.PA. L. REV.
933,954(1955).
26114, (citing Verdugo-Urquidez494 U.S. at 276-278).
%2 glocum,supranote 12, at 1035. It should be noted that thegslepowers doctrine
does not limit application of the new rule giverBaumedienegbecause Congress’s
plenary powers do not extend to all areas of imatign law and are “subject to
important constitutional limitationsZadvydas533 U.S. at 695 (citing INS v. Chadha,
642 U.S. 919, 941-42 (1983pee alsd.andon v Plasencia, 459 U.31 (1982). For
instance, the Supreme Court has held that Condaessnot have the power to
authorize indefinite detention of admitted alierighaut running afoul of the
Constitution.See infranote 309%nd accompanying text. Conversely, when Congress
uses its plenary powers to refuse to admit cegbégms, its power is at its highest, and
an alien will likely never claim a constitutionagint to enter the U.SSee Plasencja
459 U.S. at 32-3%ee alsdChae Chan Ping v. United States, 130 U.S. 581,1604-
(1989) (rejecting the alien’s claim that the Catugiton would not permit Congress'’s
exclusion of all Chinese immigrants from entering tJ.S. and explaining that “over
no conceivable subject is Congress’s power moreptetathan in immigration”).
Scholars have distinguished between these tworegsdy explaining that
Congress has an almost unlimited ability to exclaliens from entering the U.S.;
however, its power to regulate aliens within th& Us subject to constitutional
limitations.See, e.gWong Wing v. United States, 163 U.S. 228 (1896)ding that
Congress cannot subject aliens to hard labor fimghie the U.S. illegally)see also
Adam B. Coxmmigration Law’s Organizing Principled57 U.PA. L. Rev. 341, 347
(2008) Because our present analysis pertains to an sliegiit to humane treatment
and basic procedural protection, and not selecti@plenary powers doctrine is
inaplicable.
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alien is inside or outside of the border that determines his
constitutional rights, then the entry fiction has a diminishing
effect on constitutional determinations.263 As such, the change of
Boumediene may relegate the entry fiction to a doctrine whose
sole purpose is to determine what type of removal proceedings to
apply to aliens.264

E. The Reach of the Due Process Clause after
Boumediene

Among the constitutional rights that may be extended to
inadmissible aliens located within the territory of the U.S., the due
process clause is an excellent candidate for several reasons. First,
Boumediene’s extension of the protections of habeas corpus has
already implicitly extended some due process protections to the
group.2%5 One of the central aspects of habeas review is
determining whether the basis underlying one’s detention violated
the Constitution, laws, or treaties, of the U.S.266 Furthermore, the
decisions in Boumediene, Rasul, Hamdi, and Hamdan make clear
that detainees at Guantanamo are at least entitled to the minimal

263 5locum supranote12, at 235. It is conceivable that the entry fiotinay have some
lingering effect on constitutional determinatiomgsmuch as it relates to the single
factor of location. However, because the functi@mroach looks to several factors,
the entry fiction is no longer determinative andyrarry very little weight given its
irrelevance to a test that looks at impracticapéihd anomaly when extending
constitutional rights.
264 5eezick supranote 28 see alsdNexlersupranote 14, at 2034-2035.
%% 1n determining the extent of habeas review of th®.\dovernment’s authority to act
in Guantanamo Bay, the Court looked to the “tespfocedural adequacy in the due
process context.” Boumediene, v. Bush, 128 S. 2922268 (2008). The Court held
that the due process clause “requires an assessiminter alia, ‘the risk of erroneous
deprivation of a liberty interest; and the probald&ie, if any, of additional or
substitute procedural safeguardsd” (citing Mathews v. Eldridge, 424 U.S. 319
(1976)). In applying this rule, the Court found B8RT deficient in the respect that it
limited detainees’ ability to rebut the governmsrallegations, limited the means to
find and present evidence, did not provide forsiasice of counsel, denied detainees’
ability to see secret evidence, and provided detainwith no real opportunity to
guestion witnesseSee idAs such, the Court held that the CSRT was notdaq@ate
substitute for the right of habeas corpBee idat 2268

Interestingly, the Court cited to and relied uptsneiarlier decision irlamdi,
where it held that U.S. citizens held at Guantan&apwere entitled to constitutional
protections, and that such rights were not adetyuptetected by the procedures in
effect. See id AlthoughHamdiinvolved the detention of a U.S. citizen, the Gour
applied similar tests to invalidate the CSRT asd@quate substitute for habe@se id.
In making this jump, the Court implicitly extendghts that had been intended for a
U.S. citizen to aliens not admitted into the US8e id.
?%°See28 U.S.C. § 2241(c)(3) (2008).
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requirements of the due process clause in regard to their
detentions and status determinations.267 Accordingly, there are
existing grounds for arguing that the Court has already implicitly
extended the reach of procedural due process to similarly situated
aliens even when they are detained “outside the border” of the
U.S.268

Second, the functional approach provides an empirically
accurate framework to distinguish between the results in several
landmark due process cases, such as Landon v. Plasencia,269
Lynch v. Cannatella,?7° and Clark v. Martinez27 (where certain
constitutional rights were extended to inadmissible aliens), and
Johnson v. Eisentrager (where no constitutional rights were
extended).272 As such, the functional approach creates a sound
normative framework for granting expanded due process
protections to unadmitted aliens while avoiding the creation of an
“unprotected spot in the nation’s armor.”273

The Supreme Court’s decisions in Plasencia and
Eisentrager provide excellent examples of the empirical accuracy
of the legal framework created by Boumediene’s functional
approach. In Plasencia, the Court held that a legal permanent

%" The Court inBBoumedien@oted that its earlier decision ifamdimade it unclear
where its “extrapolation of § 2241 [habeas cormwew] ends and its analysis of the
petitioner’s due process rights begirBdumediengl28 S. Ct. at 2269 (discussing 28
U.S.C. § 2241).

268 Although the Guantanamo detainees are on sligliffigrent legal footing than
unadmitted aliens, their legal similarities outwetpeir differences for constitutional
purposes. Moreover, the differences are such tiegtsupport the argument of
extending even greater due process protectioratinimssible aliens. If the Court was
willing to extend due process protections to pagdmerrorists held at Guantanamo
Bay, it is difficult to see why these same rightswdd not be granted to aliens whose
only infraction may be an illegal entrance or ingepvisa.

269 Seel andon v. Plasencia, 459 U.S. 21 (1982).

29 5eel ynch v. Cannatella, 810 F.2d 1363 (5th Cir. 1987)

271 SeeClark v. Martinez, 543 U.S. 371 (2005).

272 geeJohnson v. Eisentrager, 339 U.S. 763, 781 (1950).

273 Seezadvydas v. Davis, 533 U.S. 678, 678 (2001) (qupKwong Hai Chew v.
Colding, 344 U.S. 590, 602 (1953)). Professor Neutres argued that Justice
Kennedy's functional approach lends itself to taecinuncertainty and thus is not the
optimal rule.SeeNeumansupranote 13, at 272. However, he acknowledges thatat i
far superior approach for aliens outside the bordem a human right's perspective,
than the strict extraterritoriality ruléd at 259. The relative strengths and weaknesses
of the functional approach will need to be testetluture cases; however, it is generally
agreed that the new test opens up the door to angisrthat were foreclosed under the
strict territorial rule ofVerdugo-Urquidez
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resident who was denied entry upon returning from a brief trip
outside the U.S. was entitled to procedural due process.274 The
Court looked to the petitioner’s connection to the U.S., the length
of her departure from the U.S., the government’s interest in
effective border protection, and the petitioner’s liberty interest at
stake in the context of the procedures provided.275s The Court gave
little weight to the petitioner’s status as an alien held at the border
when it determined the extent to which she was entitled to
procedural due process protections.276

Conversely, the Court in Eisentrager held that it would be
impracticable and anomalous to extend constitutional protection
to a petitioner who:

(a) is an enemy alien; (b) has never been or resided in the
United States; (c) was captured outside of our territory and there
held in military custody as a prisoner of war; (d) was tried and
convicted by a Military Commission sitting outside the United
States; (e) for offenses against laws of war committed outside the
United States; (f) and is at all times imprisoned outside the United
States.277

Although the Plasencia and Eisentrager opinions were
reached many years prior to the Boumediene opinion, they are
consistent with its functional approach. Further, they provide
helpful examples of what is and is not “impracticable and
anomalous” with respect to extending procedural due process
protections to particular groups of aliens.

Similarly, the Fifth Circuit’s decision in Lynch fits within
the normative framework created by the functional approach of
Boumediene. The Lynch court considered whether sixteen foreign
nationals who had entered the U.S. illegally by stowing away
aboard a barge278 were entitled to any protection under the due

" plasencia 459 U.S. at 32.

275|d, at 34 (citing Mathews v. Eldridge, 424 U.S. 3194335 (1976).

27 The court held that Ms. Plasencia could invokegmiion under the due process
clause, but refused to define the contours of thegss to which she was entitlédl. at
32.

2" See EisentrageB39 U.S. at 777.

278 | ynchv. Cannatella810 F.2d 1363, 1370 (1987). As such the aliens were
inadmissible under the Immigration and Nationafitt, 8 U.S.C. § 1182(a)(6) (2009).
Because they were never inspected and admittegiytbie treated as though they were
at the border_ynch 810 F.2d at 1370.
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process clause of the Fifth Amendment.279 The aliens alleged that
the officers detaining them had beaten them, sprayed them with
stun gas, deprived them of food, sprayed them with a fire hose,
and left them with only wet clothes and bedding materials.280 The
court acknowledged that for immigration purposes, the aliens
were treated as though they had never entered the U.S., and thus
had no due process right to remain free from detention.28t
However, the court rejected the government’s argument that
“excludable aliens possess no constitutional rights.”282

Rather, the court reasoned that the entry fiction is a
doctrine that “determines the aliens’ rights with regard to
immigration and deportation proceedings,” but does not “limit the
[constitutional] right of excludable aliens detained within the
United States territory to humane treatment.”283 The court further
stated that there are no conceivable “national interests that would
justify the malicious infliction of cruel treatment on a person in
the United States . . . simply because that person is an excludable
alien.”284 Accordingly, the court held that even excludable aliens
are “entitled under the due process clauses of the [F]ifth and
[Flourteenth [A]mendments to be free of gross physical abuse at
the hands of state or federal officials.”285

The holding in Lynch is sound. However, the court’s
reasoning was fundamentally inconsistent with the existing legal
framework at the time. If the entry fiction and non-extraterritorial
rules are taken seriously, then unadmitted aliens within the
border of the U.S. are not entitled to any protection under the due
process clause, not even a right to “be free of gross physical
abuse.”286 Yet the court in Lynch premised its holding on the
proposition that the entry fiction functions only to determine
aliens’ rights under immigration law.287 The court left
unexplained, though, why it extended only the limited due process

279 ynch 810 F.2d at 1370.

28014, at 1367.

#8114, at 1370 (citing Garcia-Mir v. Smith, 766 F.2d 141884 (11th Cir. 1985);
Wong Wing v. United States, 163 U.S. 228, 235 (}8@arlons v. Landon, 342 U.S.
524, 538 (1952).

2|4, at 1372.

23|, at 1373.

#41d. at 1374.

285 |d

286 |d

#71d. at 1373.
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right to be free from “gross physical abuse to the aliens.”288
Furthermore, the court’s reasoning failed to reconcile its twist on
the entry fiction with the traditional articulation of the doctrine.289

Boumediene’s functional approach resolves this
inconsistency by justifying the holding of Lynch on the basis that
it is not “impracticable and anomalous”29° to give inadmissible
aliens within the U.S. the right to be “free of gross physical
abuse.”291 That the Lynch holding has been the law of the Fifth
Circuit for over two decades is strong evidence that this
constitutional extension is neither impracticable nor anomalous.

The same argument may be used to justify the Supreme
Court’s decision in Martinez,292 which held that the rule given in
Zadvydas293—that it is constitutionally impermissible to
indefinitely detain admitted aliens—likewise applies to
inadmissible aliens.294 Although the Court in Martinez largely
based its extension of Zadvydas on the rationale of statutory

288t the entry fiction does not place the alien aeshe reach of the Constitution, the
aliens should be entitled to the full protectiortiod due process clause, not merely the
limited right to be free from gross abuSeeSlocumsupranote 12, at 1026.

289 geel ynch v. Canatella, 810 F.2d 1363 (&in. 1987). The Supreme Court has not
limited application of the entry fiction to just imigration matters; rather it has used the
fiction to make constitutional determinations aslw®eeSlocum,supranote 12, at
1026;see als&Shaughnessy v. United Statesrel Mezei, 345 U.S. 206 (1953¢e
alsoUnited Stateex rel Knauff v. Shaughnessy, 338 U.S. 537, 544 (19%69;also
Zadvydas v. Davis, 533 U.S. 678, 692 (2001) (affagrthe continuing validity of
Meze).

20 5ee Boumedien&28 S. Ct. at 2298.

21 seel ynch 810 F.2d at 1374. The same reasoning could kbtagastify the rules
stated in Correa v. Thornburgh, 901 F.2d 1166, X2d1Cir. 1990), Adras v. Nelson,
917 F.2d 1552, 1560 (11th Cir. 1990), and Gisbednited States Atty. Gen., 988
F.2d 1437 (5th Cir. 1993). These important contstinal extensions of due process
protection to inadmissible aliens are placed andirfooting based upon the functional
approach of constitutional application giverBoumediengrather than arguing for a
variation on the entry fiction doctrine.

292 Martinez 543 U.S. at 371see alsdlranscript of Oral Argument at 22-28lartinez,
543 U.S. 371 (No. 03-878)..

293 7advydas533 U.S. at 678.

294 Martinez 543 U.S. at 377. The Supreme CouZaudvydaseld that Congress does
not have the authority to indefinitely detain adeitaliens without running afoul of the
Constitution.See Zadvyda$33 U.S. at 690. The Court interpreted the INA@b n
permit this result based on the cannon of constmictf avoiding constitutional
problems when interpreting statutés.at 689 The Court explained that a construction
of the statute that would permit indefinite detentivould violate the Constitution, and
thus interpreted the statute to not permit indedidietentionld . at 690.
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construction (i.e., that a provision of the INA295 should have the
same meaning when applied to admitted aliens as when applied to
unadmitted aliens), the rule articulated in Boumediene provides a
constitutional justification29¢ for the continuing validity of the
Martinez rule.297

The decisions in Plasencia, Lynch, and Martinez
demonstrate that certain fundamental due process protections
had been extended to inadmissible aliens even before the Supreme
Court articulated its functional test in Boumediene. However,
prior to the rule of Boumediene, these extensions of due process
protections were based on grounds that failed to adequately
address the rule against the extraterritorial application of the
Constitution.298 Under the legal framework articulated by
Boumediene, the extensions of due process within these cases are
cohesively explained. As such, the earlier cases should be viewed
as landmarks for the types of due process protections that are not
“impracticable and anomalous.”299

2958 U.S.C. § 1182(d)(5) (2004).

29 Gjven the administrative ease of applying the afl2advydago inadmissible
aliens—as evidenced by the last several yearserfatipg undeMartinez(i.e., it is not
impracticable), and the consistency of interprethrgysame statute in the same manner
as to both admissible and inadmissible aliens {t.es not anomalous), the rule in
Martinezcould be justified on constitutional grounds byngsihe functional test of
Boumediene

297 This point is not purely academic. The Tenth Qircecently held that the rule given
in Martinezwas essentially overruled by a regulation issue@HS. Hernandez-
Carrera v. Carlson, 547 F.3d 1237, 1255 (10thZ0i68). The Tenth Circuit reasoned
that becaus®lartinezwas only based upon the statutory constructicen\ague

statute, a valid agency rule, entitleddbevrondeference, provided the authoritative
interpretation of the statutkl. at 1245(citing Chevron U.S.A., Inc., v. Natural
Resources Defense Council, 467 U.S. 837, 843 ()984)

Conversely, ifMartinezwas found to be based on constitutional grounds (i
the due process clause does not permit indefieitention of aliens, whether admitted
or not), the Tenth Circuit’s decision would be imnoce. TheBoumediene&ecision could
support the constitutional argument for the coritigwalidity of theMartinezrule
through a showing that the extension of this ctutsinal right has not proved to be
anomalous or impracticable.

298 5ee, e.glynch 810 F.2d at 1373-74 (holding that aliens arecutside the U.S. for
constitutional purposes under the entry fictid?lgsencia 459 U.S. at 28-29 (relying
on the Court’s prior decision irleuti that a brief departure from the U.S. permits
courts to treat the alien as though they nevelle®t territory);see Martinez543 U.S.
at 378 (avoiding the extraterritoriality issue @sing the decision on statutory
constitution grounds).

299 See Boumediené28 S. Ct. 2262.
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IV. APPLYING THE FUNCTIONAL APPROACH TO EXTEND DUE
PROCESS TO INADMISSIBLE ALIENS

The functional approach articulated in Boumediene should
be used to extend the reach of the due process clause to
unadmitted aliens within the United States. It is well-established
that aliens admitted and present within the United States are
entitled to constitutional protections.3°© When an inadmissible
alien is denied constitutional protection because he has not been
formally admitted, his constitutional rights turn upon a stamp in
his passport.

The Boumediene Court criticized the use of territorial
manipulation to deny constitutional rights, stating that the
political branches do not have the “power to switch the
Constitution off at will.”30t However, a legal fiction that enables
the executive branch to deny an alien constitutional protection
simply by denying him entry gives the government the “power to
switch the Constitution off.” Accordingly, just as in Boumediene,
the functional approach should be used to provide an exceedingly
important check on executive and legislative power with respect to
the treatment of inadmissible aliens.302 Further, extending
constitutional protections to people physically present within the
U.S., notwithstanding the entry fiction to the contrary, is both
feasible and consistent with the United State’s traditional
commitment to the rule of law. As such, this extension would be
neither impracticable nor anomalous.

The case of Maher Arar presents a compelling factual
setting in which to apply the functional approach. Mr. Arar was
deliberately denied access to both the courts and to counsel,
denied notice of the accusations against him, and denied any

300g5ee, e.gl.N.S. v. Lopez-Mendoza, 468 U.S. 1032, 1044 (198k)pal aliens

within U.S. have Fourth Amendment rights); PlyleDoe, 457 U.S. 202, 212 (1982)
(illegal aliens are protected by Equal Protectilmuse); Kwong Hai Chew v. Colding,
344 U.S. 590, 596 (1953) (a resident alien is ase’ within the meaning of the Fifth
Amendment); Bridges v. Wixon, 326 U.S. 135, 1484@)Q(permanent resident aliens
have Fifth Amendment rights); Russian VolunteeeFle United States, 282 U.S. 481,
492 (1931) (aliens are entitled to protection urttierjust compensation clause); Wong
Wing v. United States, 163 U.S. 228, 238 (189&i¢lent aliens entitled to Fifth and
Sixth Amendment protections); Yick Wo v. Hopking81U.S. 356, 368-69 (1886)
(aliens are protection by the Fourteenth Amendment)

%01 Bouemedienel 28 S. Ct. at 2259.

302 5ee Boumedien&28 S. Ct. at 2268 (discussing the need to extendtitutional
protection as a check against executive power).



Vol. 3, Issue 1 A 46

opportunity to dispute the erroneous evidence used to condemn
him.303 He was then rendered to Syria to be tortured in an attempt
to uncover information useful to the U.S. government.304 All of
these events either occurred, or originated from, within U.S.
territory and unquestionably would have violated the due process
rights of a person located “within” the U.S.395 Yet because Mr.
Arar was not admitted, and thus not legally “within” the U.S., it
was held he did not enjoy any constitutional rights that would
have protected him from mistreatment.306

The functional approach of Boumediene provides a test by
which constitutional protection may be extended to inadmissible
aliens similarly situated to Mr. Arar. Specifically, inadmissible
aliens should be entitled to the due process right to basic
procedural protection, the right to be free from gross physical
abuse, and the right to not be rendered to gross physical abuse.

The Courts in Plasencia and Lynch held that these specific
due process protections apply to inadmissible aliens. These
decisions are consistent with the functional approach of
Boumediene and provide strong evidence that extending to
inadmissible aliens the due process rights of basic procedural
protection and freedom from gross physical abuse has proven to
be neither impracticable nor anomalous.307

A. Due Process Right to Basic Procedural
Protection

In Plasencia, the Supreme Court found that an
inadmissible legal permanent resident returning to the U.S. was
entitled to constitutionally sufficient procedures in her exclusion
hearing.308 The Court explained that it:

303 See Arar v. Ashcrqf632 F.3d 157, 187-89 (2nd Cir. 2008).
30435ee idat 194.
3% See idat 165, 179.
3% see idat 186-87.
%07 See Boumedien&28 S. Ct. at 2262.
308 plasencia 459 U.S. at 33-34. Even though Ms. Plasenciaantagal permanent
resident and was therefore admittedly in a diffecemstitutional setting than Mr. Arar
(one factor to consider when extending constitwigamotection), the Court’s holdings
in her case regarding sufficient procedural duegss are relevant

Given the rule iBoumediengan inadmissible alien in the position of Arar
may argue that he was entitled to at least theasaninimal due process held to be
constitutionally necessary Plasencia See Boumedien&28 S. Ct. at 226&ee also
Plasencia459 U.S. at 33-34Vith respect to foreclosing his claim to basic maaral
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must consider the interest at stake for the individual,
the risk of an erroneous deprivation of the interest
through the procedures used as well as the probable
value of additional or different procedural
safeguards and the interest of the government in
using the current procedures rather than additional
or different procedures.3°9

In applying this rule, the Court found that the petitioner’s
interests, i.e., “the right to stay and live and work” in the U.S., and
“the right to rejoin her immediate family,” were weighty vis-a-vis
“[t]he government’s interest in efficient administration of the
immigration laws at the border.”310 Accordingly, the Court
remanded the case for a determination of whether the petitioner’s
exclusion hearing had complied with the minimum requirements
of the due process clause, e.g., sufficiency of notice, assistance of
counsel, and the petitioner’s opportunity to effectively present her
case.3! In effect, the Court reasoned that in light of the “particular
circumstances, the practical necessities, and the possible
alternatives,”312 it would not be “impracticable and anomalous”313
to give Plasencia—an inadmissible alien detained at the border—
basic procedural due process protections at her exclusion
hearing.314

Applying this approach to the facts of Arar, it similarly
would not be “impracticable and anomalous”3!5 to provide an
inadmissible alien—detained at the border while attempting to
make a connecting flight—with an opportunity to be heard, to
dispute his designation as inadmissible, and to obtain assistance
of counsel prior to being rendered to a foreign country in order to
be tortured.3: The balance plainly tips in favor of extending such

protection, Mr. Arar’s position as an alien dengdry is not dispositive. Furthermore,
given the fact that Ms. Plasencia was likewisel@mavho was denied entry (and thus
outside the border of the U.S.), they were on siniérritorial footing, even if their
immigration statuses varie8ee Plasencja59 U.S. at 34.

309 plasencia 459 U.S. at 34 (citing Mathews v. Eldridge, 4261319, 334-335
(1976)) (emphasis added).

%1914, (no longer citinglathews.

114, at 36-37.

312Boumediengl28 S. Ct. at 2255 (citing Reid v. Covert, 358 UL, 75 (1957)).

313|d. (citing Reid v. Covert, 354 U.S. 1, 74 (1957)).

314 SeePlasencia 459 U.S. at 32-37.

315 Boumediengl28 S. Ct. at 2255 (citingeid 354 U.S. at 74).

316 Seel obel, supranote 8, at 481.
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basic procedural protection: Mr. Arar’s interest in not being
tortured weighs heavily against “the interest of the government in
using the current procedures.”317 The extremely meager
procedures afforded to Mr. Arar3:8 created a great “risk of an
erroneous deprivation of [his] interest.”319 In fact, the benefit of
hindsight has demonstrated that it was his erroneous designation,
coupled with inflammatory and misleading evidence, which led to
the egregious abuse of Mr. Arar.320 Had Mr. Arar been provided
with notice of his designation and removal, and an opportunity to
dispute these decisions through the assistance of counsel before a
neutral decision maker, his subsequent maltreatment and torture
almost certainly would never have occurred.32

Moreover, granting Mr. Arar these “additional or substitute
procedural safeguards”s22 would not have been impracticable. At
the time of Mr. Arar’s detention and removal, there was an
immigration scheme designed for, equipped to, and accustomed to
addressing the very issues at stake in his case.323 Had Mr. Arar
been given an opportunity to use this immigration scheme, the
executive branch of the U.S. government would not have enjoyed
completely unchecked power to do with him as it willed. In our
tripartite government structure,324 checks on executive power are
meant to be the rule, not the exception.325 Mr. Arar’s case
demonstrates the potential for outrageous abuse of the executive

317 See Plasencia#59 U.S. at 34 (citing Mathews v. Eldridge, 42461819, 334-335
(1976));see alsdNA § 235(c) (codified at 8 U.S.C. 1225).

*18SeelNA § 235(c) (codified at 8 U.S.C. 1225).

¥19 See Plasencia59 U.S. at 33.

320 see Commission Repostipranote 3. The Court iBoumediendeld that the due
process clause “requires an assessmeiitef,alia, ‘the risk of erroneous deprivation
of [a liberty interest;] and the probable valuegiify, of additional or substitute
procedural safeguardsBoumediengl28 S. Ct. 2268. (citinglathews 424 U.S. at
335).

321 Seel obel, supranote 8 at 482-500.

322Boumediengl28 S. Ct. at 2268 (quotindathews 424 U.S. at 335).

323 SeelNA § 235(c) (codified at 8 U.S.C. 1225). It isd moment that Mr. Arar’s
detention and removal roughly corresponded to e¢lqeirements of INA § 235(c),
because to the extent that INA § 235(c) deniedHisrconstitutionally-protected right
to basic procedural protection, the provision isamstitutional.

%24 Boumediengl28 S. Ct. at 2259.

325 SeeHamdi v. Rumsfeld, 542 U.S. 507, 536 (2004). (“Wvar powers the United
States Constitution envisions for the Executivésrexchanges with other nations or
with enemy organizations in times of conflict, ibst assuredly envisions a role for all
three branches when individual liberties are dtesty
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branch’s power when it deems itself to be beyond the checks and
balances established by the Constitution.326

B. Due Process Right to be Free from Gross
Physical Abuse

Similarly, extending to Mr. Arar and similarly situated
aliens the right to be free from gross physical abuse would not be
“impracticable or anomalous.” As explained in Lynch v.
Cannatella, there are no conceivable “national interests that
would justify the malicious infliction of cruel treatment on a
person in United States . . . territory simply because that person is
an excludable alien.”327 Both the Fifth and Eleventh Circuits have
held for nearly twenty years that excludable aliens are “entitled
under the due process clause of the Fifth and Fourteenth
Amendments to be free from gross physical abuse at the hands of
state or federal officials.”328 That this rule has existed for this
extended period is ample evidence that there is nothing
impracticable or anomalous about extending the right to humane
treatment to all people within the U.S., regardless of their
immigration status. Federal officials are currently bound by a
much higher standard in their dealings with those within the
U.S.,329 and there is absolutely no basis to believe that requiring
the same treatment of inadmissible aliens would create any
administrative difficulty.

Additionally, it requires only a small step to hold that if an
inadmissible alien has a substantive due process right to be free
from gross physical abuse at the hands of federal officials within
the U.S., then the same alien should have a right to not be
rendered by U.S. hands to gross physical abuse outside U.S.

326 This was the exact same concern that arose dgheafxecutive’s manipulation of
territorial distinctions in the Guantanamo caB8sumediengl28 S. Ct. at 2253-58.

327 ynch v. Cannatella, 810 F.2d 1363, 1374 (5th T987).

328|d. The Eleventh and Second Circuits have made sipitarouncements regarding
the substantive due process rights of inadmissil¢es.SeeAdras v. Nelson, 917 F.2d
1552 (11th Cir. 1990kee alscCorrea v. Thornburgh, 901 F.2d 1166 (2d Cir. 1990).
329 The due process clause prevents maltreatmenpefsan where it is “so egregious,
S0 outrageous, that it may fairly be said to shtbekcontemporary conscience.” County
of Sacramento v. Lewis, 523 U.S. 833, 847 n.8 (};998lko v. Connecticut, 302 U.S.
319, 326 (1937) (holding that the due process elagise[s] protection against torture,
physical or mental.”pverruled on other grounds Benton v. Maryland, 395 U.S. 784
(1969).
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borders.33° Otherwise, an alien’s right to be free from gross
physical abuse would be rendered meaningless. Nothing could be
more anomalous than permitting the U.S. to violate the human
rights of inadmissible aliens by conforming to legal fictions,
manipulating territorial distinctions, and using foreign agents to
perform what the inhabitants of the United States deem both
detestable and illegal when inflicted upon those within its own
border.33t A rule that would have protected Mr. Arar from
rendition to a place where he would be tortured would not have
jeopardized national security. Rather, his case is just one example
in a long list of cases that have jeopardized our relationship with
our allies in the international community, making the U.S. look
more like a nation of men than a nation of laws.332

The obstruction of the procedures known to promote
justice and the decision to send one to be tortured are never
legitimate government actions. Accordingly, granting a right that
would prevent the U.S. government from engaging in these types
of human rights abuses could not frustrate any legitimate
government function. When constitutional protections are
wholesale denied to inadmissible aliens based on a legal fiction, it
is a very tenuous argument that ignoring this fiction to provide
humane treatment is anomalous. Rather, the converse presents a
rule more fit for the term “anomaly.”

CONCLUSION

If the executive and legislative branches have the “power to
decide when and where [the Constitution’s] terms apply,”333 the
Constitution is not the supreme law of the land, and the two
branches instead become law unto themselves.334 The Supreme

330 SeeArar v. Ashcroft, 532 F.3d 157, 205 (2008) (Judgekdissenting) (“We have
also held that ‘when the state takes a persontstustody and holds him there against
his will, the Constitution imposes upon it a copasding duty to assume some
responsibility for his safety and general well-lgeit) (citing Matican v. City of New
York, 524 F.3d 151, 156 (2d Cir. 2008)).

331 such territorial manipulations were explicitly téfed by the Supreme Court.
Boumediengl28 S. Ct. at 224KAccordingly, the functional approach is a cleafdit
application in Mr. Arar’s case.

%32 5ee generallyaNE MAYER, THE DARK SIDE: THE INSIDE STORY OFHOW THE WAR

ON TERRORTURNED INTO A WAR ON AMERICAN IDEALS (Doubleday 2009).

333 Boumediengl28 S. Ct. at 2236.

3344f the government becomes a lawbreaker, it bremaigempt for law, it invites

every man to become a law unto himself. . . . Tdate . . . the end justifies the means
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Court’s decision in Boumediene is a significant step toward
reestablishing the balance of power between the three branches of
government with respect to the human rights of aliens outside the
literal and fictional borders of the U.S.

Although the functional approach was articulated in the
context of detainees held abroad, its application is more
widespread. In the face of official abuse, the functional approach
to constitutional application has the potential to greatly increase
the protections enjoyed by inadmissible aliens located within the
U.S. Future litigation regarding the constitutional rights of aliens
deemed to be at the U.S. border should test the limits of the
functional approach. Although there will be numerous hurdles to
overcome in these suits,335 abandoning the strict non-
extraterritorial rule of constitutional application is a step in the
right direction. The manipulation of territory and the use of legal
fictions to deprive people of the basic rights to fairness and
fundamental justice are not the pillars upon which the United
States was built.

History has shown that in times of crisis the risk of
discarding liberty reaches its zenith. Zealous prosecution of the
war on terror has provided ample evidence for the truth of this
proposition.336 However, as Justice Kennedy stated in
Boumediene, “[t]he laws and Constitution are designed to survive,
and remain in force, in extraordinary times. Liberty and security
can be reconciled; and in our system they are reconciled within
the framework of the law.”337 With respect to the constitutional

... would bring terrible retribution. Against th@ernicious doctrine . . . this [Clourt
should resolutely set its face.” Olmstead v. Unittdtes, 277 U.S. 438, 485 (1928).
3% Quallified immunity may prove to be problematiccaurt might conclude that at the
time of the abuse, the plaintiff's rights were get “clearly established,” and therefore
that the officials are entitled to qualified immtyniSeeHarlow v. Fitzgerald, 457 U.S.
800, 818 (1982)see alsdScheuer v. Rhodes, 416 U.S. 232 (1974). Additlgndie
Bivensfactors of foreign policy and national securitylwiked to be addressed when
the executive abuse touches upon these subfetBivens v. Six Unknown Named
Agents of Federal Bureau of Narcotics, 403 U.S. 38F1).

33%«The greatest dangers to liberty lurk in insidi@rcroachment by men of zeal, well-
meaning but without understanding.” Olmstead v.tethiStates, 277 U.S. 438, 479
(1928).

%37Boumediengl28 S. Ct. at 2277.
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rights of inadmissible aliens, the functional approach has
established such a framework—a rule that can both provide for the
needs of the nation’s security and also protect the human rights of
aliens held in the custody of the U.S. both within and without the
nation’s borders.



