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ABSTRACT 

In Planned Parenthood Great Northwest v. State, the Idaho 
Supreme Court ruled that the Idaho Constitution does not protect a 
right to abortion. In doing so, the Court proclaimed that its job was not 
to weigh consequences or rely on out-of-state precedent, but to 
interpret Idaho’s constitution based on the intentions of the 
constitution’s framers. Any other approach, the Court asserted, would 
replace the constitution’s meaning with the personal preferences of 
the justices. 

This Article demonstrates the myriad of errors the Idaho Supreme 
Court made in its analysis. The Court began by misrepresenting the 
state of Idaho’s law of constitutional interpretation. It claimed that 
Idaho’s law requires strict adherence to original intent. But the 
numerous cases the Court cited in support of this assertion 
demonstrate an extensive history of numerous interpretive methods, 
including references to Idaho’s and other states’ precedents and 
constitutional provisions, prudential considerations, and textualist 
principles. Rather than confront or distinguish this contrary precedent, 
the Court cherry-picked language from the opinions to falsely portray 
them as demanding a uniform approach to interpretation. 

The Court compounded its shoddy analysis, ignoring Idaho’s law 
of constitutional interpretation by copying the United States Supreme 
Court’s methodology used in federal due process cases. The Court 
misapplied this analysis to state constitutional provisions that are 
entirely distinct from the Fourteenth Amendment’s Due Process 
Clause. In doing so, the Court effectively read Idaho’s constitutional 
protections of inalienable rights out of the constitution by equating it 
with Idaho’s constitutional due process clause. The Article concludes 
by examining several other concerning aspects of the Planned 
Parenthood opinion, including the Court’s refusal to weigh liberty 
interests, its refusal to grant greater rights protection than the United 
States Constitution, and its potential recognition of fetal personhood. 
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I. INTRODUCTION 

In Dobbs v. Jackson Women’s Health Organization,1 the United States Supreme 
Court threw the law of abortion into chaos. Overturning precedent dating back 
nearly fifty years, the Court held that the United States Constitution did not 
guarantee a right to abortion.2 The decision’s impacts were widespread and swift. 
When Dobbs was decided, thirteen states had passed “trigger laws,” which were 
poised to restrict abortions were the Supreme Court to overturn its prior rulings in 
Roe v. Wade3 and Planned Parenthood v. Casey4 that had recognized a constitutional 
right to abortion.5 

Idaho was one such state. Idaho’s statutes contain a hodgepodge of abortion 
restrictions, including a provision that makes performing an abortion a felony in 
nearly all cases.6 By its own terms, this law is to go into effect thirty days after “[t]he 
issuance of the judgment in any decision of the United States supreme court that 
restores to the states their authority to prohibit abortion.”7 Other statutes restricted 
abortion as well, including a law providing relatives of a person receiving an 
abortion with a civil action against the healthcare provider who performed the 

 
1.  Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228 (2022). 
2.  Id. at 2242–43. 
3.  Roe v. Wade, 410 U.S. 113 (1973). 
4.  Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992). 
5.  Jesus Jiménez, What is a Trigger Law? And Which States Have Them?, N.Y. TIMES (May 4, 2022), 

https://www.nytimes.com/2022/05/04/us/abortion-trigger-laws.html.  
6.  See IDAHO CODE §18-622 (2022). 
7.  Id. § 18-622(1)(a). 
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abortion,8 and a law making it a felony to abort a fetus after a fetal heartbeat is 
detected.9 In the wake of the Dobbs ruling, these laws were primed to go into effect. 

Constitutional challenges quickly arose and made their way to the Idaho 
Supreme Court. In January 2023, the Court issued its ruling in Planned Parenthood 
Great Northwest v. State, addressing the constitutionality of these restrictions, 
which it respectively deemed the “Total Abortion Ban,” the “Civil Liability Law,” and 
the “6-Week Ban.”10 While the Dobbs Court had recently ruled that the United 
States Constitution did not protect a right to abortion, the challengers took a state 
constitutional approach, arguing that Idaho’s various abortion restrictions violated 
provisions of the Idaho Constitution.11 

The Idaho Supreme Court rejected the challenges, ruling that Idaho’s 
constitution did not protect a right to abortion.12 The bulk of the Court’s analysis 
addressed Article I, section one of Idaho’s constitution (the “Inalienable Rights 
Clause”), which states: 

All men are by nature free and equal, and have certain inalienable 
rights, among which are enjoying and defending life and liberty; 
acquiring, possessing and protecting property; pursuing happiness and 
securing safety.13 

The Court acknowledged that this provision distinguished the Idaho 
Constitution from the United States Constitution, which does not contain a similar 
rights guarantee.14 But this didn’t warrant granting additional protection to abortion 
rights. Instead, looking to the United States Supreme Court’s methodology for 
determining what rights the Fourteenth Amendment’s Due Process Clause protects, 
the Idaho Supreme Court copied and applied this methodology to the Inalienable 
Rights Clause.15 At the federal level, this approach, which requires the examination 
of whether a claimed fundamental right is supported by a historical tradition of 
protection, had been employed to reject claims of rights to assisted suicide and 
abortion.16 The Planned Parenthood Court, applying this same method to the state 
constitution, reached the same conclusion and ruled that there was no state 
constitutional right to abortion.17 As a result, Idaho’s abortion restrictions remain in 
place—including Idaho’s Total Abortion Ban. 

This Article analyzes the Idaho Supreme Court’s portrayal of Idaho’s law of 
constitutional interpretation, and the interpretive methodology the Court ultimately 
employed. The Court repeatedly claimed that, in interpreting the constitution, it was 

 
8.  See IDAHO CODE § 18-8807(1) (2022). 
9.  IDAHO CODE §§ 18-8804–18-8805 (2022). 
10.  Planned Parenthood Great Nw. v. State, 171 Idaho 374, 389, 522 P.3d 1132, 1147 (2023). 
11.  Id. at 403, P.3d at 1161. 
12.  Id. at 437, P.3d at 1195. 
13.  IDAHO CONST. art. I, § 1. 
14.  Planned Parenthood Great Nw., 171 Idaho at 410–11, 522 P.3d at 1168–69. 
15.  Id. at 412–413, 416, 522 P.3d at 1170–71, 1174. 
16.  See Washington v. Glucksberg, 521 U.S. 702, 720–21 (1997); Dobbs, 142 S. Ct. at 2242–43. 
17.  See Planned Parenthood Great Nw., 171 Idaho at 430–432, 437, 522 P.3d at 1188–90, 1195.  
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required to determine the intention of the constitution’s framers.18 To back up this 
assertion, the Court contended that its historical approach to constitutional 
interpretation focused on determining the framers’ intent—drawing on twenty cases 
for support.19 I examine each of the Court’s citations and conclude that they do not 
stand for the proposition that Idaho’s law of constitutional interpretation is uniform 
and focused on the framer’s original intent. Instead, the cases demonstrate a variety 
of interpretive methods, ranging from reliance on precedent (both from Idaho and 
other states), prudential considerations, and textualist principles. Many cases the 
Court cited employ a pluralist approach to interpretation by applying two or more 
interpretive methods in a single opinion. The Court’s failure to delve into the specifics 
of its cited authority paints a misleading picture of Idaho’s law of constitutional 
interpretation—particularly the power the Court has to choose how to interpret the 
state constitution. 

This isn’t the end of the Planned Parenthood Court’s constitutional 
shenanigans. When it came to the actual analysis of the constitutional claims, the 
Court shifted to an alternate approach—veering away from determining the 
framers’ intent and instead focusing on historical laws and practices.20 I label this 
approach as “traditionalist,” in that it defines constitutional meaning solely by 
reference to historical laws and practice, rather than using those historical facts as 
evidence for the meaning of the text. Under this approach, the text, original 
meaning, and original intent are secondary—the true meaning of the constitution 
comes down to a question of historical practices alone. While some Idaho case law 
supports an original intent approach, no case employs a traditionalist approach and 
nothing more. 

The implications of the Court’s misstatements and maneuvering are 
significant. The Court elevated tradition over text and effectively read the 
Inalienable Rights Clause out of the Idaho Constitution. The Court failed to justify 
its application of a test invented by the United States Supreme Court to determine 
the scope of due process protections to a case that does not involve any due process 
arguments. Throughout its misrepresentations of Idaho constitutional law, its shift 
to inapplicable interpretive methodology, and its abandonment of textualism, the 
Court repeatedly asserted that its hands were tied and that it was required to abide 
by historical practices lest its decision-making devolve to nothing more than the 
imposition of personal preferences.21  

None of this is true. The Idaho Supreme Court has historically alternated 
between a variety of interpretive methods and employed multiple methods within 
single opinions.22 Moreover, if any interpretive approach lacks a precedential 
pedigree, it is the traditionalist approach the Court now adopts—an approach that 
is almost entirely absent from Idaho’s constitutional interpretation case law. The 
Idaho Supreme Court’s Planned Parenthood opinion painted a misleading picture of 
Idaho law and made false claims of constraint—all the while resorting to novel 

 
18.  Id. at 404–405, 522 P.3d at 1162–63. 
19.  Id. 
20.  Id. at 1170–71, 1174. 
21.  See id. at 1164. 
22.  See, infra, Sections III.B & IV.B.1. 
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methodology and abandoning the constitution’s text in pursuit of eliminating 
abortion rights. 

Part II of this Article provides a brief background on theories of constitutional 
interpretation. While the Idaho Supreme Court presents constitutional 
interpretation as a binary choice between determining framers’ intent and reaching 
determinations based on nothing more than policy preferences, this simplistic 
portrayal misrepresents the true variety of interpretive methods available. I briefly 
present and summarize a number of approaches—all of which the Court has 
employed at one time or another. 

Part III steps away from the Planned Parenthood case to an earlier academic 
assertion that Idaho’s law of constitutional interpretation is originalist. Jeremy 
Christiansen has previously asserted that Idaho, among many other states, employ 
originalism as their “primary canon” of constitutional interpretation.23 
Unfortunately, Christiansen backs up this bold claim with little more than brief 
quotations from hundreds of cases.24 Part III goes beyond the sound bites and 
examines the actual reasoning of the cases that Christiansen claims are originalist. 
In doing so, I demonstrate that Idaho’s law of constitutional interpretation is far 
more complicated than Christiansen suggests and use the cases Christiansen cites 
to present an initial list of approaches the Idaho Supreme Court has employed. 

I develop the list of Idaho cases further in Part IV, which summarizes the 
Planned Parenthood opinion and delves into the twenty cases the Court cites in 
support of its claim that Idaho’s law of interpretation focuses on deriving the intent 
of the constitution’s framers. While walking through the cases is a bit of an ordeal, 
the payoff is worth it. My survey confirms the preliminary findings of Part III—that 
Idaho’s law of constitutional interpretation is not uniform, but instead a 
hodgepodge of various methods, often with two or more methods employed in a 
single opinion. Part IV then presents and interrogates the Planned Parenthood 
Court’s numerous misleading claims—starting with its claim of a uniform history of 
constitutional interpretation, moving to its use of a traditionalist approach to 
interpretation in contravention of precedent and constitutional text, and finishing 
with the Court’s efforts to avoid accountability by falsely claiming it lacks a choice 
in deciding how to interpret the constitution. 

In Part V, I address some remaining concerns the Planned Parenthood opinion 
raises. Should the Court remain true to its novel claims of constitutional 
interpretation methodology, Idaho’s constitution will likely provide no more 
protection for unenumerated fundamental rights than the United States 
Constitution. This raises doubts over the continued existence of contraception 
rights and marriage rights should the United States Supreme Court continue to 
revisit its Substantive Due Process jurisprudence. The Idaho Supreme Court’s refusal 
to weigh competing rights claims is also noteworthy, as the Court’s absolutist stance 
fails to contemplate easy cases, overlooks the fact that it is presently deciding to 
grant no weight to claimed rights to abortion, and entrenches an all-or-nothing 

 
23.  See Jeremy M. Christiansen, Originalism: The Primary Canon of State Constitutional 

Interpretation, 15 GEO. J.L. & PUB. POL’Y 341, 357, 375 (2017). 
24.  See generally id. at 367–408. 
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approach to individual rights that exacerbates political polarization. Finally, the 
Court’s opinion contains language suggesting the existence of fetal rights and fetal 
personhood, which may portend even more aggressive, constitution-based 
abortion restrictions in the future.25 

II. CONSTITUTIONAL INTERPRETATION: ORIGINALISM,  
LIVING CONSTITUTIONALISM, AND THEIR VARIATIONS 

When making claims about constitutional interpretation and deciding 
between theories of interpretation, it’s important to be aware of the range of 
possible theories at issue.26 Originalism is an option—but this loaded term contains 
multitudes. One version of originalism calls for interpreters to interpret a 
constitution by determining the original intent of a constitution’s framers.27 A more 
mainstream version seeks out the original public meaning of the constitution’s 
text—asking what a reasonable person at the time the text was ratified would have 
taken the words to mean.28 Yet another approach looks more to the original 
interpretive method employed at the time a constitution was ratified.29 And 
inclusive versions of originalism look to broader questions of whether originalism is 
our law and incorporate opinions that use longstanding methods like following 
precedent—even if that precedent is not based on original intent or meaning.30 In 
evaluating whether an approach is originalist, one must look to the entirety of a 
court’s reasoning rather than simply searching out references to intent. This is 
because references to legal intent often serve as “a legal term of art that signified 
the intent of the document to be gleaned from its words and its objective purpose, 
not the subjective intent of the drafters.”31 

These originalist approaches are distinct from “traditionalism,” an approach 
that focuses on historical laws and practices as determinative of the scope of 
constitutional rights or provisions, rather than the text of the underlying 
document.32 Marc DeGirolami argues that traditionalism emerges “across the 

 
25.  See Planned Parenthood Great Nw., 171 Idaho at 389, 522 P. 3d at 1193 
26.  Jack L. Landau, Hurrah For Revolution: A Critical Assessment of State Constitutional 

Interpretation, 79 OR. L. REV. 793, 799–802, 888–89 (2000) (noting that a “wide variety of different 
approaches” are debated in the scholarly literature of constitutional interpretation and, after surveying 
a variety of approaches employed by the Oregon Supreme Court, concluding that Oregon’s courts do 
not employ an “overriding theory” of constitutional interpretation). 

27.  See generally Richard S. Kay, Original Intention and Public Meaning in Constitutional 
Interpretation, 103 NW. U. L. REV. 703 (2009) (arguing for the use of original intentions to determine 
constitutional meaning). 

28.  See Lawrence B. Solum, Surprising Originalism: The Regula Lecture, 9 CONLAWNOW 235, 241, 
268 (2018). 

29.  See John O. McGinnis & Michael B. Rappaport, Original Methods Originalism: A New Theory 
of Interpretation and the Case Against Construction, 103 NW. U. L. REV. 751 (2009). 

30.  See generally, William Baude, Is Originalism Our Law?, 115 COLUM. L. REV. 2349 (2015). 
31.  See John O. McGinnis & Michael B. Rappaport, Unifying Original Intent and Original Public 

Meaning, 113 NW. U. L. REV. 1371, 1411–12 (2019). 
32.  See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 610 (1952) (Frankfurter, J., 

concurring) (“Deeply embedded traditional ways of conducting government cannot supplant the 
Constitution or legislation, but they give meaning to the words of a text or supply them.”); see also 
Washington v. Glucksberg, 521 U.S. 702, 720–21 (1997) (examining the scope of the Fourteenth 
Amendment’s Due Process Clause and arguing that rights based on due process only include “those 
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[Supreme] Court’s constitutional doctrine.”33 The theory appears to be gaining 
steam more recently in some of the Court’s high-profile decisions and—as the Idaho 
Supreme Court’s Planned Parenthood decision indicates—this trend may extend to 
state courts as well.34  

Originalists tend to set forth their preferred version of interpretation as the only 
feasible alternative to “living constitutionalism,” which often takes the form of an 
undefined boogeyman consisting of little more than judges deciding cases based on 
nothing more than their personal opinions.35 Robert Bork, for example, employs this 
characterization in arguing what will happen if originalism is rejected because it 
cannot account for the Court’s opinion in Brown v. Board of Education, claiming that 
originalism’s opponents contend that “the philosophy [of original understanding] is 
discredited, and courts may do as they wish, or as the intellectual class wishes, in all 
future policy issues.”36 Listening to originalists, it sounds like alternatives to their 
theory are little more than an undertheorized blank check for judges.37 The Planned 
Parenthood Court takes this approach as well, frequently warning that any approach 
other than seeking out the original intent of the framers will involve little more than 
judges deciding cases based on their personal preferences.38 

This framing is misleading in a number of ways. First, it minimizes the diversity 
of interpretive theories that are included under the umbrella term of “originalism.” 
Presenting originalism as a sturdy rock amidst the chaos of other interpretive 
theories ignores the varying, contradictory approaches that originalists themselves 
often take. Second, presenting nonoriginalist theories as nothing more than the 
preferences of judges ignores the state of nonoriginalist constitutional theory by 
portraying it as a lawless wasteland devoid of theoretical discipline. In fact, several 
well-developed alternatives to originalism exist. 

Take common law constitutionalism, for example. David Strauss is a noted 
defender of this approach to constitutional interpretation, which focuses on how 

 
fundamental rights and liberties which are, objectively, ‘deeply rooted in this Nation’s history and 
tradition.’”) (quoting Moore v. City of East Cleveland, 431 U.S. 494, 503 (1977)).  

33.  Marc O. DeGirolami, The Traditions of American Constitutional Law, 95 NOTRE DAME L. REV. 
1123, 1124 (2020). 

34.  See Marc O. DeGirolami, Traditionalism Rising, J. CONTEMP. LEGAL ISSUES (forthcoming 2023) 
(manuscript at 2–4). https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4205351. As for the Idaho 
Supreme Court’s use of a traditionalist methodology, see, infra, Section IV.C. 

35.  See, e.g., Solum, supra note 28, at 269–72 (arguing that under a “living constitutionalism” 
approach, judges will decide cases based on little more than political whims); see also Antonin Scalia, 
Foreword, 31 HARV. J.L. & PUB. POL’Y 871, 872–73 (2008) (drawing a parallel between living 
constitutionalism and the European Court of Human Rights’ interpretation of the Convention on Human 
Rights and claiming that judges are “determining for themselves the true content of human rights”); 
Adam Lamparello, With All Deliberate Speed: NLRB v. Noel Canning and the Case for Originalism, 40 U. 
DAYTON L. REV. 1, 7–8 (2015) (“At its core, living constitutionalists are pragmatic in the sense that they 
strive to achieve the most desirable, or fairest, result in a particular case.”)  

36.  ROBERT H. BORK, THE TEMPTING OF AMERICA: THE POLITICAL SEDUCTION OF THE LAW 77–78 (1990). 
37.  See Antonin Scalia, Originalism: The Lesser Evil, 57 U. CINN. L. REV. 849, 854—55 (1989) 

(characterizing nonoriginalism as “a novel invitation to apply current societal values,” and suggesting that 
nonoriginalists lack any “emerging consensus” on how to interpret the constitution). 

38.  See Planned Parenthood Great Nw. v. State, 171 Idaho 374, 406, 415, 428, 522 P.3d 1132, 
1164, 1173, 1186 (2023). 
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the Constitution has been interpreted through precedent rather than through a 
focus on the original intent behind it or its original public meaning.39 Strauss argues 
that this matches up with how the Court actually approaches constitutional law, and 
is better suited to the experience and training of judges and lawyers who are used 
to examining, applying, and arguing from precedent.40  

Or consider a “moral readings” theory that claims the Constitution “embodies 
abstract moral principles rather than laying down particular historical conceptions” 
and interpreting the constitution in a manner that best achieves these principles.41 
At first, this may sound like little more than judges deciding case on what they 
believe the best moral outcome to be. While such an approach isn’t beyond the 
bounds of contemplation,42 the most prominent version of the moral readings 
approach is that proposed by Ronald Dworkin and now defended and elaborated by 
James Fleming. This detailed approach requires interpreters to answer a variety of 
questions over whether a reading fits with the text of the Constitution, what the 
overall goals of the Constitution are, and whether the chosen interpretation meets 
requirements of textual fit and moral justification.43 

Other approaches may be closer to what originalists have in mind when they 
consider “living constitutionalism.” A pragmatic approach to interpretation, for 
example, urges the deemphasis of precedent in favor of considering the outcomes 
of a decision and reaching the best consequences.44 Considerations of the best 
outcome may take into account common sense, democratic ideals, the morality of 
outcomes, or economic considerations.45 Some pragmatic theorists are explicit in 
their call for departure from past practices in considering the best outcome.46 
Others suggest that such a departure ought to be reserved for harder cases.47 
Prudential considerations by courts appear to fall closest to pragmatic theories of 
interpretation, as they focus on the practical consequences of proposed 
interpretations. 

 
39.  See Randy J. Kozel, Settled Versus Right: Constitutional Method and the Path of Precedent, 

91 TEX. L. REV. 1843, 1867 (2013). 
40.  DAVID A. STRAUSS, THE LIVING CONSTITUTION 3, 43 (Oxford University Press 2010); see also David A. 

Strauss, Common Law Constitutional Interpretation, 63 U. CHI. L. REV. 877, 883, 926 (1996). 
41.  See JAMES E. FLEMING, FIDELITY TO OUR IMPERFECT CONSTITUTION: FOR MORAL READINGS AND AGAINST 

ORIGINALISMS 73 (Oxford University Press 2015); RONALD DWORKIN, FREEDOM’S LAW: THE MORAL READING OF 

THE AMERICAN CONSTITUTION 2—3 (Harvard University Press1996). 
42.  See, e.g., Adam M. Samaha, Dead Hand Arguments and Constitutional Interpretation, 108 

COLUM. L. REV. 606, 651 (2008) (“Consider a moral theorist--egalitarian, libertarian, utilitarian, 
cosmopolitan, or whatever--who adopts two commitments: (1) respect a norm as law only if its content 
adequately comports with the relevant moral theory and (2) interpret legal texts to adequately comport 
with that moral theory. Thus respect for the Constitution would be conditioned on its moral goodness, 
and interpretation would be consciously employed to satisfy this same normative criterion.”).  

43.  See RONALD DWORKIN, LAW’S EMPIRE 239 (Belknap Press of Harvard University Press 1986); RONALD 

DWORKIN, FREEDOM’S LAW: THE MORAL READING OF THE AMERICAN CONSTITUTION 10 (Harvard University Press 
1996); James E. Fleming, Fidelity, Change, and the Good Constitution, 62 AM. J. COMP. L. 515, 517 (2014). 

44.  See Daniel A. Farber, Legal Pragmatism and the Constitution, 72 MINN. L. REV. 1331, 1341–43 
(1988). 

45.  See generally Mark S. Kende, Constitutional Pragmatism, the Supreme Court, and Democratic 
Revolution, 89 DENVER L. REV. 635, 635 (2012); see also Richard A. Posner, What Has Pragmatism to Offer 
Law?, PRAGMATISM IN LAW AND SOCIETY 29, 33 (Michael Brint & William Weaver ed., 1991). 

46.  See RICHARD A. POSNER, LAW, PRAGMATISM, AND DEMOCRACY 59–60 (Harvard University Press 2003). 
47.  See Philip C. Kissam, Triangulating Constitutional Theory: Power, Time, and Everyman, 

53 BUFF. L. REV. 269, 305–06 (2005). 
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Purposive interpretation is another option. Under this approach, a judge 

considers “the range of the text’s various semantic meanings” and extracts “the 
legal meaning that best realizes the purpose of the constitution.”48 The interpreter 
must “ask what the point of a particular constitutional order is in order to work out 
what the constitution demands of us now.”49 A purposive approach may view the 
Constitution as seeking to achieve certain “key values,” such as democratic 
legitimacy or liberty.50 While a constitution may have been enacted with certain 
purposes in mind, interpreting a constitution to achieve those purposes requires 
not only determining those purposes, but looking to the present and future to 
determine how those purposes may be best achieved in modern cases.51 

A pluralist approach to constitutional interpretation acknowledges all of these 
potential interpretive methodologies—choosing among them, or employing 
multiple approaches simultaneously.52 Such an approach may be of particular 
descriptive value, as the Supreme Court (and, as it happens, the Idaho Supreme 
Court) does not consistently analyze questions of constitutional meaning by 
employing a certain theory of interpretation.53 Richard Fallon sets forth this theory 
of interpretation, describing it in one of his early works on the topic: 

With only a few dissenters, most judges, lawyers, and commentators 

recognize the relevance of at least five kinds of constitutional argument: 

arguments from the plain, necessary, or historical meaning of the 

constitutional text; arguments about the intent of the framers; arguments 

of constitutional theory that reason from the hypothesized purposes that 

best explain either particular constitutional provisions or the 

constitutional text as a whole; arguments based on judicial precedent; 

and value arguments that assert claims about justice or social policy.54 

Philip Bobbitt sets forth a pluralist approach to constitutional interpretation as 
well, presenting text, structure, history, and precedent as multiple modalities of 
constitutional argument.55 The difficulty with such pluralist accounts of 
interpretation lies in moving from describing constitutional law to applying it, as 

 
48.  Aharon Barak, Foreword: A Judge on Judging: The Role of a Supreme Court in a Democracy, 

116 HARV. L. REV. 16, 67–68 (2002). 
49.  Kim Lane Scheppele, Jack Balkin Is an American, 25 YALE J. L. & HUMAN. 23, 24 (2013). 
50.  See Vicki C. Jackson, Multi-Valenced Constitutional Interpretation and Constitutional 

Comparisons: An Essay in Honor of Mark Tushnet, 26 QUINNIPIAC L. REV. 599, 611–13 (2008). 
51.  Scheppele, supra note 49, at 26–28.  
52.  See Richard H. Fallon, Jr., A Constructivist Coherence Theory of Constitutional Interpretation, 

100 HARV. L. REV. 1189, 1193 (1987) (presenting a pluralist theory, labeled as a “constructivist coherence 
theory” that weighs arguments from various interpretive approaches against each other to find the best 
approach for a particular case). 

53.  See Stephen M. Griffin, Pluralism in Constitutional Interpretation, 72 TEX. L. REV. 1753, 1757–
60 (1994); see also Fallon, supra note 52, at 1993. 

54.  Fallon, supra note 52, at 1189–90. 
55.  See PHILIP BOBBITT, CONSTITUTIONAL FATE: THEORY OF THE CONSTITUTION 7–8 (1982). 
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these theories require resort to some overarching normative consideration or 
theory in determining which approach or approaches to take in any given case.56 

This background discussion may seem extensive, but it’s necessary to 
understand the landscape of constitutional interpretation before getting into the 
Idaho Supreme Court’s analysis. As will become apparent, courts and commentators 
tend to conflate originalist and traditionalist notions together in practice—even 
though these theories involve entirely different forms of evidence and argument. 
The Court also approaches originalism with a form of tunnel vision—assuming that 
without an originalist approach, there’s little basis for interpretation other than the 
justice’s personal whims.57 

III. THE STATE LAW OF CONSTITUTIONAL INTERPRETATION 

A. Constitutional Interpretation Outside the Supreme Court 

While commentators and scholars pay a great deal of attention to how the 
Supreme Court interprets the United States Constitution, far less attention is paid 
to how lower courts interpret the constitution or how state courts interpret state 
constitutions. At the federal level, this may be attributable to vertical stare decisis, 
which “dictates that a court must strictly follow the decisions handed down by 
hierarchically superior courts within the same jurisdiction.”58 It is “an inflexible rule 
that admits of no exception.”59 If this is the case, then any situation where the 
Supreme Court has reached an opinion on the Constitution’s meaning is governed 
by that precedent, whether or not the lower court thinks that the Court’s opinion 
was properly reasoned.60 Still, cases that push the boundaries of prior precedent, 
or cases in quickly evolving areas of the law, may warrant attention as they work 
their way through the lower federal courts.61 

There is also a relative dearth of law and scholarship on constitutional 
interpretation at the state level, with state constitutional law only gaining attention 
within the last fifty years. The “pioneering articles and decisions” on state 
constitutional law didn’t develop until the 1970s.62 In 1977, Justice William Brennan 

 
56.  See Andrew Coan, The Foundations of Constitutional Theory, 2017 WIS. L. REV. 833, 874 

(2017). 
57.  See Planned Parenthood Great Nw. v. State, 171 Idaho 374, ___, 522 P.3d 1132, 1174 (2023). 
58.  See Michael Serota, Stare Decisis and the Brady Doctrine, 5 HARV. L. & POL’Y REV. 415, 415 n.1 

(2011). 
59.  Amy Coney Barrett, Precedent and Jurisprudential Disagreement, 91 TEX. L. REV. 1711, 1712 

(2013). 
60.  See Ryan C. Williams, Lower Court Originalism, 45 HARV. J. L. & PUB. POL’Y 257, 290 (2022) 

(noting that “[S]everal . . . lower court judges have chosen to voice their concerns regarding the historical 
legitimacy of particular Supreme Court frameworks while simultaneously acknowledging their obligation 
to adhere to those frameworks as a matter of vertical stare decisis”). 

61.  See Jake Charles, Worrying Trends in the Lower Courts After Bruen, DUKE CTR. FOR FIREARMS L., 
(Sept. 30, 2022) https://firearmslaw.duke.edu/2022/09/worrying-trends-in-the-lower-courts-after-
bruen/ (noting variations in lower court treatment of firearm restrictions in the wake of the Supreme 
Court’s opinion in New York State Rifle & Pistol Ass’n v. Bruen, 142 S.Ct. 2111 (2023), which held that the 
Second Amendment protected a right to carry firearms). 

62.  See G. Alan Tarr, Constitutional Theory and State Constitutional Interpretation, 22 RUTGERS L. 
J. 841, 843 (1991). 
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called on state courts to look to their state constitutions rather than focusing only 
on the United States Supreme Court’s constitutional cases, arguing that: 

state courts cannot rest when they have afforded their citizens the full 

protections of the federal Constitution. State constitutions, too, are a 

font of individual liberties, their protections often extending beyond 

those required by the Supreme Court's interpretation of federal law. 

The legal revolution which has brought federal law to the fore must not 

be allowed to inhibit the independent protective force of state law—for 

without it, the full realization of our liberties cannot be guaranteed.63 

State court approaches to constitutional law often mirror the law at the 
federal level, proceeding in lockstep with the scope of federal constitutional law, or 
as a supplement to that law.64 As a result, Brennan’s call to action remains largely 
unanswered, even though state courts “are free to interpret their state 
constitutional rights guarantees more broadly” than rights guaranteed by the U.S. 
Constitution.65 While litigants raising constitutional challenges to government 
action have the opportunity to raise state and federal constitutional claims, they 
often fail to make the state-level argument—which in turn slows the development 
of state constitutional law and results in less overall protection of individual rights.66 
State courts and scholars also fail to flesh out the unique provisions that appear 
throughout state constitutions—a phenomenon that often involves a “circle of 
blame” in which “courts blame the bar for not pressing fresh arguments; the bar 
blames law schools for not teaching state constitutional cases; and law schools 
blame courts for not authoring teachable opinions.”67 

Those who do pay attention to the states have mixed things to say. Over thirty 
years ago, James Gardner critiqued the overall landscape of state constitutional law, 
claiming that it was “a vast wasteland of confusing, conflicting, and essentially 
unintelligible pronouncements.”68 Gardner chalked this up to a “failure of state courts 
to develop a coherent discourse of state constitutional law.”69 Others, however, claim 
that patterns may be derived. Jeremy Christiansen argues that “across two centuries 
of case law, there is a consistent invocation of originalism (both original intent and 

 
63.  William J. Brennan, Jr., State Constitutions and the Protection of Individual Rights, 90 HARV. 

L. REV. 489, 491 (1977). 
64.  See Lawrence Friedman, The Constitutional Value of Dialogue and the New Judicial 

Federalism, 28 HASTINGS CONST. L.Q. 93, 102 (2000); Rachel A. Van Cleave, State Constitutional 
Interpretation and Methodology, 28 N.M. L. REV. 199, 207–11 (1998). 

65.  Joseph Blocher, What State Constitutional Law Can Tell Us About the Federal Constitution, 
115 PENN. ST. L. REV. 1035, 1037–38 (2011). 

66.  See JEFFREY SUTTON, 51 IMPERFECT SOLUTIONS: STATES AND THE MAKING OF AMERICAN CONSTITUTIONAL 

LAW 7–8, (Oxford Univ. Press 2018). 
67.  Justin R. Long, State Constitutional Prohibitions on Special Laws, 60 CLEVELAND ST. L. REV. 719, 

721 & n.5 (2012). 
68.  James A. Gardner, The Failed Discourse of State Constitutionalism, 90 MICH. L. REV. 761, 763 

(1992). 
69.  Id. at 763–64. 
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original meaning) across the vast majority of the states.”70 This sentence hints at 
complications to come: in claiming that states employ “originalism,” Christiansen 
acknowledges that this term includes original intent and original public meaning 
originalism—two different approaches to interpretation that rely on entirely different 
types of evidence and analysis. Christiansen’s analysis contains a hint of recognition 
of further complexity—he acknowledges, for instance, that opinions addressing 
“original intent” often flesh out the meaning of the phrase by stating that intent is 
communicated through text and that courts must look to the ordinary meaning of the 
terms used, suggesting a textualist approach to original meaning.71  

Christiansen’s claim is bold and ambitious in scope. He purports to examine 
the law of constitutional interpretation for each state and contends that most states 
are, and have been, originalist. The problem with such an expansive task, however, 
is that the evidence one can present in the space of a single article is limited. 
Opinions from fifty states ranging over more than two centuries presents a 
jurisprudential landscape of hundreds, if not thousands, of cases pertaining to 
constitutional interpretation. As a result, in his survey of this vast landscape of 
opinions, Christiansen limits his evidence to little more than a series of brief sound 
bites from state courts.72 There’s no discussion of the facts of each case, the 
arguments the courts contemplated, or how the overall analysis went—only a few 
sentences with originalism-sounding language. Christiansen makes up for this lack 
of deeper analysis with quantity—presenting an appendix of hundreds of citations, 
each with a parenthetical containing an originalist-sounding quote.73 

* * * 

Prior to academia, I worked as a civil litigator in Los Angeles. When I received 
a motion or opposition to which I needed to respond, I had a few go-to shortcuts 
for identifying vulnerabilities in the opposing parties’ papers. For example, one of 
my first steps would be to do a word-search of the opposing brief for adverbs, 
especially “clearly” or “obviously”—as these often flagged dubious claims that I 
could use as focal points in my opposition or argument. 

Relevant here, though, is the “wall of authority” approach that I’d also seek 
out when reviewing an opposing party’s brief. When a certain formulation of a legal 
rule or a statement of a legal proposition is important for a party’s argument—yet 
potentially disputable—many attorneys think that they can make the law seem 
clearer by simply citing a large number of cases. This results in briefs with a page or 
more that consist of continuous string cites, listing dozens of case citations 
accompanied by a nice-sounding parenthetical quote or description. 

Dealing with wall-of-authority arguments is a relatively straightforward—
albeit boring—task. You read the cases. In doing so, you find that, in almost all 

 
70.  Jeremy M. Christiansen, Originalism: The Primary Canon of State Constitutional 

Interpretation, 15 GEO. J.L. & PUB. POL’Y 341, 357 (2017). 
71.  Id. at 364–65. 
72.  See, e.g., id. at 347–48 (claiming that “originalism as the principal maxim of interpretation 

seems only to have grown stronger during the second half of the nineteenth century,” yet backing this 
up with a series of one-sentence bullet points with no discussion of the facts or analysis of any of the 
quoted cases).  

73.  See id. at 367–408. 
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situations, roughly half the cited cases are irrelevant, a quarter support the other 
side’s claim, and the remaining quarter are actually helpful for your own side’s 
argument. This last portion of the cases makes the tedious task worthwhile, as it 
gives you a head start on the research needed for your own responsive papers.  

Christiansen backs up his claim that originalism has been the longstanding, 
dominant approach to constitutional interpretation in the vast majority of states 
with little more than a forty-plus-page wall of string citations.74 While parsing out 
the facts and procedural history underlying every citation is a task well beyond the 
scope of this paper, it’s worth addressing his contention that Idaho’s Supreme Court 
has employed an originalist approach since the early 1900s and the cases he cites 
in support of that claim.75 After all, the Idaho Supreme Court reaches a similar 
conclusion in its Planned Parenthood decision, and even employs a similar wall-of-
authority approach to back up its assertion.76 Demonstrating the missed subtleties 
and greater context of Christiansen’s examples serves as a warmup to doing the 
same with the longer list of cases the Idaho Supreme Court presents. 

B. Is Idaho’s Law Originalist? Examining Academic Claims 

The claim: Idaho’s approach to constitutional interpretation is originalist, and 
has been for quite some time.77 What does “originalist” mean? In the context of 
Christiansen’s article: unclear. It appears that original intent originalism and original 
public meaning originalism both fall under this originalist umbrella.78 Does it matter 
that these theories focus on different questions of fact and require entirely different 
methods of analysis to determine constitutional meaning? Apparently not. 

The evidence: eight Idaho Supreme Court cases ranging from 1911 to 2016.79 
Each of the cases includes a parenthetical with a quote that sounds originalist, but 
provides no detail on the disputes at issue or how the Court engaged in its analysis.80 
This subsection delves deeper into the cases and presents a more detailed account 
of Idaho’s law of constitutional interpretation within the universe of these eight 
cases. 

 
74.  See id. 
75.  See id. at 357, 375. 
76.  See Planned Parenthood Great Nw. v. State, 171 Idaho 374, 408–09, 522 P.3d 1132, 1162–63 

(2023). 
77.  See Christiansen, supra note 70, at 357, 375. 
78.  At one point, Christiansen suggests that his list of cases supports Will Baude’s conclusion that 

originalism is our law—suggesting that Christiansen may be adopting the exceedingly permissive version 
of originalism that Baude adopts in his initial article on the topic. See Jeremy M. Christiansen, Originalism: 
The Primary Canon of State Constitutional Interpretation, 15 GEO. J.L. & PUB. POL’Y 341, 357 (2017); see also 
William Baude, Is Originalism Our Law?, 115 COLUM. L. REV. 2349, 2355–56, 2384 (2015) (describing an 
“inclusive” version of originalism that holds cases to be consistent with originalism so long as they 
employ interpretive methods permitted by originalism such as reliance on precedent and suggesting, for 
example, that Planned Parenthood v. Casey is not inconsistent with such an approach because it relied 
on the precedent of Roe v. Wade). 

79.  Christiansen, supra note 707070, at 375. 
80.  Jeremy M. Christiansen, Originalism: The Primary Canon of State Constitutional 

Interpretation, 15 GEO. J.L. & PUB. POL’Y 341, 375 (2017). 
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Fletcher v. Gifford is a 1911 case in which the Idaho Supreme Court interpreted 

the text of a constitutional amendment that contained a scrivener’s error.81 While 
the Court noted the intention and understanding of the people who voted on the 
amendment, the analysis was propelled not by original meaning or original intent 
but by an argument from intelligibility.82 The erroneous version of the amendment 
was unintelligible, and the Court incorporated a rule of statutory interpretation that 
requires a reading that would not render a statute contradictory and that would 
give the statute “a practical and sensible effect”—using this reading to effectively 
undo the error.83 This is not an originalist argument. Original intent and original 
meaning do not support the outcome. Instead the Court relies on the notion that a 
statute should have an effect and not contradict itself. This is a textualist claim, not 
an originalist one. 

Christiansen next cites Idaho Gold Dredging Co. v. Balderston, a 1938 case in 
which the Idaho Supreme Court addressed the constitutionality of a statute that 
required licenses for people or entities engaging in the business of banking or lending 
that involved a threshold amount of money.84 Christiansen’s citation is accompanied 
by a parenthetical note containing the quote, “We must look to the intent of the 
framers of the constitution . . .[]” and nothing more.85 As it turns out, the quoted 
language is itself a quotation from a 1902 Idaho case, State v. Union Century Life 
Insurance Co.86 In Union Century Life Insurance, the Court employed a pluralist 
approach, noting the intent of the framers of the constitution and deciding that the 
constitution was not meant to change a license system “[that] was in existence at the 
time of our constitution,” before moving on to analyze treatment of similar 
constitutional provisions in other states and to rely on those state court precedents 
to support its conclusions.87 As for Balderston, the Court’s reasoning is best described 
as an instance of common law constitutional interpretation. The Court cited Union 
Century Life Insurance not for its proposition about looking to the intent of the 
framers, but for its holding regarding the constitutionality of certain taxes.88 It then 
cited additional cases to support its conclusion that the statute at issue is not 
unconstitutional—relying on the holdings of those prior cases rather than evidence 
of framers’ intent or the original meaning of terms or phrases in the constitution.89 

Moving forward in time, we reach Taylor v. State,90 a quintessential example 
of why citing cases for appealing sound bites isn’t an ideal argumentative strategy. 
The case involved a prosecution under state liquor laws which the defendant argued 
were unconstitutional.91 The Court began its analysis with an observation, derived 
from precedent, that there is a presumption that the legislature has plenary power 

 
81.  Fletcher v. Gifford, 20 Idaho 18, 24–27, 115 P. 824, 826 (1911). 
82.  Id.  
83.  Id. 
84.  Christiansen, supra note 70, at 375 (citing Idaho Gold Dredging Co. v. Balderston, 58 Idaho 

692, 718–19, 78 P.2d 105, 117 (1938)). 
85.  Id. 
86.  See Idaho Gold Dredging Co., 58 Idaho at 719, 78 P.2d at 117 (quoting State v. Union Cent. 

Life Ins. Co., 8 Idaho 240, 245, 67 P. 647, 649 (1902)). 
87.  Union Cent. Life Ins. Co., 8 Idaho at 245, 67 P. at 649. 
88.  Idaho Gold Dredging Co., 58 Idaho at 719, 78 P.2d at 117. 
89.  Id. at 718–20, 724–26, 78 P.2d at 117–18, 120. 
90.  62 Idaho 212, 109 P.2d 879 (1941). 
91.  Id. at 216, 109 P.2d at 880. 
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unless there is a constitutional limitation on that power.92 The Court then said 
something that sounds originalist—stating that the “presumption is that words used 
in a Constitution are to be given the natural and popular meaning in which they are 
usually understood by the people who adopted them.”93 While it sounds like we’re 
off to the originalist races, the Court then engaged in a word-by-word analysis of a 
constitutional amendment, relying on a definition in a then-contemporary 
dictionary, and multiple definitions laid out in the opinions of other state courts.94 
There was no investigation of history, no investigation of framers’ intent, and no 
attempt at deriving the definition of constitutional terms as they were viewed by 
the public at the time of ratification. In the end, the case was resolved through 
textualism, with additional support derived from Idaho and out-of-state 
precedents—not originalism. 

In Higer v. Hansen, the Court addressed whether a law increasing the salary of 
various government officials, including judges and supreme court justices, was 
constitutional in light of Article V, section 27, which prohibited the increase or 
decrease of compensation for officers during their terms.95 The Court described a 
variety of interpretive methods, first noting that the rules of statutory interpretation 
apply to constitutional interpretation.96 It then stated that if there was ambiguity in 
the meaning of constitutional provisions, it would look to the proceedings of the 
constitutional convention for clarification.97 While the Court devoted multiple pages 
of its opinion to a lengthy excerpt of the convention, it capped its convention 
discussion with a textualist argument, concluding that had the convention intended 
to impose “restraints or inhibitions [that] were to be effective against justices and 
judges,” the convention would have included such inhibitions in Article V, section 17 
“in fixing their salaries.”98 The Court then shifted to a practical reading of the 
constitution, arguing that even though Article V, Section 27 identified Idaho 
Supreme Court justices, they were not included in the section’s prohibition on 
compensation increases during terms of office because justices have staggered 
terms, “hence the increases if deferred for the consecutive terms would be unequal 
and inequitable.”99 The Court’s approach to interpretation is best described as 
pluralist, with the Court relying on textualism, original intent, and prudential 
reasoning to reach its conclusions. 

Engelking v. Investment Board involved a potential conflict between a 
constitutional amendment and an original constitutional provision, with the Court 
opining on how to address a potential conflict between two such provisions.100 
Drawing on rules of statutory construction, the Court noted that constitutional 
provisions should be reconciled if possible and that if this is not possible, specific 

 
92.  Id. 
93.  Id. 
94.  Id. at 216, 109 P.2d at 880–81. 
95.  Higer v. Hansen, 67 Idaho 45,48–49, 170 P.2d 411, 412–13 (1946). 
96.  Id. at 52, 170 P.2d at 415. 
97.  Id. at 53, 170 P.2d at 415. 
98.  Id. at 63, 170 P.2d at 418–22. 
99.  Id. at 66, 170 P.2d at 424. 
100.  Engelking v. Inv. Bd., 93 Idaho 217, 458 P.2d 213 (1969). 



426 IDAHO LAW REVIEW VOL. 59 
 

provisions prevail over more general ones.101 The Court’s analysis of the provisions at 
issue was largely textualist: the Court concluded that a provision permitting the 
loaning of state funds was consistent with a constitutional provision prohibiting the 
loaning of state credit, as loaning existing funds does not create new debt, which was 
the evil intended to be remedied by the general prohibition on loaning state credit.102 
The Court drew some final support for its conclusion from the resolution submitting 
the amendment to the voters, stating that the interpretation accorded with the 
resolution.103 As a whole, the opinion is primarily textualist, with some purposive and 
prudential analysis playing a role in urging the Court toward a harmonious reading. 

Williams v. State Legislature blurred the lines between original intent and 
purposive approaches.104 There, the Court addressed whether the state constitution 
permitted the State Auditor to conduct forms of audits that weren’t performed at 
the time of the founding.105 The Court stated that its “primary object [was] to 
determine the intent of the framers,” but treated the “intent” they were deriving as 
a principle the framers had in mind when drafting the constitution—one which the 
Court concluded was broad enough to allow for comprehensive auditing powers.106 
Accordingly, the Court’s analysis is best categorized as pluralist—relying on both 
original intent and purposive reasoning. 

Idaho Press Club, Inc. v. State Legislature involved a determination of whether 
Idaho’s constitution required legislative committee meetings to be open to the public 
in light of the constitution’s requirement that the “‘business of each house, and of the 
committee of the whole shall be transacted openly and not in secret session.’”107 
Quoting Williams, the Court stated that its “‘primary object [was] to determine the 
intent of the framers’” which, quoting Taylor v. State, meant giving the words in the 
constitution “‘the natural and popular meaning in which they are usually understood 
by the people who adopted them.’”108 Despite this originalist language at the top of 
the opinion, the Court’s analysis then shifted to reliance on background principles and 
textualist canons—the Court noted that the legislature has plenary power in all 
manners and that the constitution limits, rather than grants powers, and that had the 
drafters meant to require committees to act openly, they could have drafted Article 
III, Section 12 to say so.109 The Court then referenced original intent along with 
tradition—noting that legislative committee meetings were traditionally closed to the 
public at the time of the constitutional convention and referring to the history of 
section 12’s adoption to reject alternate readings proposed by the appellant.110 
Accordingly, Idaho Press Club is a pluralist opinion, relying primarily on textualist 
canons, with some reference to traditionalism and original intent. 

 
101. Id. at 221, 458 P.2d 217. 
102. Id. at 220–22, 170 P.2d at 216–18 (comparing Article VIII, Section 2, and Article XI, 

Section 11, as amended in 1968). 
103.  Id. at 222–23, 170 P.2d at 218–19. 
104.  Williams v. State Legislature, 111 Idaho 156, 722 P.2d 465 (1986). 
105.  Id. at 157–59, 722 P.2d at 467–68  
106.  Id. at 158–59, 722 P.2d at 467–69. 
107.  Idaho Press Club, Inc. v. State Legislature, 142 Idaho 640–42, 132 P.3d 397, 398–99 (2006) 

(quoting IDAHO CONST. art. III, § 12). 
108.  Id. at 642, 132 P.3d at 398–99 (quoting Williams v. State Legislature, 111 Idaho 156, 158–59, 

722 P.2d 465, 467–68 (1986) and Taylor v. State, 62 Idaho 212, 217, 109 P.2d 879, 880 (1941)). 
109.  Id. at 642–43, 132 P.3d at 400–01. 
110.  Id. at 642–43, 132 P.3d at 400–401. 
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The final case Christiansen cites is Idaho Ground Water Association v. 

Department of Water Resources—although Christiansen cites to a concurring 
opinion rather than the controlling opinion.111 The concurrence’s reference to 
original intent, like Williams, was more of a reference to a guiding principle that the 
concurrence claims to have motivated the framers and subsequent legislatures to 
“‘husband the water of the state as to secure the most beneficial use thereof; that 
is, that it should always be so used as to benefit the greatest number of inhabitants 
of the state.’”112 From this principle, the concurrence asserted that “[t]he maximum 
beneficial use of water requires certainty as to water rights, not, as the majority 
holds, the right of the Director to distribute water according to his discretion.”113 
There weas no investigation of framer comments, correspondence, or debates—
rather, the concurrence referenced the framers’ intent to identify a general principle 
that supports a conclusion, more in line with purposivism than originalism. 

To summarize, while Christiansen asserts that Idaho’s law of constitutional 
interpretation is originalist, the cases he cites—when actually parsed out—
demonstrate more of a pluralist approach, with textualist canons and common law 
reasoning from precedent generally doing the bulk of the work. The breakdown of 
the cases, based on the above analysis is: 

• Fletcher v. Gifford114 – Textualist. 
• Idaho Gold Dredging Co. v. Balderston115 – Common law. 
• Taylor v. State116 – Pluralist: textualist and common law. 
• Higer v. Hansen117 – Pluralist: textualist, original intent, and prudential 
• Engelking v. Invest. Bd.118 – Pluralist: primarily textualist, with some 

purposivist and prudential reasoning. 
• Williams v. State Legislature119 – Pluralist: original intent and 

purposivist 
• Idaho Press Club, Inc. v. State Legislature120 – Pluralist: primarily 

textualist, with traditionalism and original intent playing lesser roles 
in the analysis. 

• Idaho Ground Water Assoc. v. Idaho Dep’t of Water Res.121 – Purposivist. 

 
111.  See Jeremy M. Christiansen, Originalism: The Primary Canon of State Constitutional 

Interpretation, 15 GEO. J. L. & PUB. POL’Y 341, 375 (2017) (citing Idaho Ground Water Assoc. v. Idaho Dept. 
Water Res., 160 Idaho 119, 139, 369 P.3d 897, 917 (2016) (Eismann, J., concurring). 

112.  Idaho Ground Water Assoc. v. Idaho Dept. Water Res., 160 Idaho 119, 139, 369 P.3d 897, 
917 (2016) (Eismann, J., concurring). 
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114.  Fletcher v. Gifford, 20 Idaho 18, 115 P. 824 (1911). 
115.  Idaho Gold Dredging Co. v. Balderston, 58 Idaho 692, 78 P.2d 105 (1938). 
116.  Taylor v. State, 62 Idaho 212, 109 P.2d 879 (1941). 
117.  Higer v. Hansen, 67 Idaho 45, 170 P.2d 411 (1946). 
118.  Engelking v. Invest. Bd., 93 Idaho 217, 458 P.2d 213 (1969). 
119.  Williams v. State Legislature, 111 Idaho 156, 722 P.2d 465 (1986). 
120.  Idaho Press Club, Inc. v. State Legislature, 142 Idaho 640, 132 P.3d 397 (2006). 
121.  Idaho Ground Water Assoc. v. Idaho Dep’t of Water Res., 160 Idaho 119, 369 P.3d 897 (2016) 

(Eismann, J. concurring). 
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Based on the authority he cites, Christiansen’s claim that Idaho’s law of 

constitutional interpretation is originalist lacks support. The cases he cites 
demonstrate a range of interpretations, with original intent only playing a partial 
role in several cases that employ a pluralist methodology. Overall, the cases skew 
towards pluralism, with the Court frequently employing multiple modes of 
interpretation in a single opinion. This isn’t the neat or simple result that a 
constitutional theorist searching for a unified theory of state constitutional law may 
want. But this is what Idaho’s law looks like when one analyzes the entirety of each 
opinion’s analysis in the cited cases. 

IV. CONSTITUTIONAL INTERPRETATION 
IN PLANNED PARENTHOOD NORTHWEST V. STATE 

While the discussion so far has concerned academic claims over Idaho’s law of 
constitutional interpretation, the Idaho Supreme Court engaged in its own inquiry 
into the law in Planned Parenthood Great Northwest v. State.122 Citing twenty cases, 
the Court asserted that Idaho’s law required the Court to derive the original intent 
of the constitution’s framers.123 Despite this claim, the Court then took what can best 
be described as a traditionalist approach. The Court set aside the text of the 
constitution—which is often treated as the primary evidence of the framers’ intent—
and focused its analysis on historical laws and trends to conclude that Idaho’s 
historical practices did not support a finding of a constitutional right to abortion.124 

A. The Planned Parenthood Majority’s Claims and Reasoning 

Planned Parenthood Great Northwest v. State involved state constitutional 
challenges to several Idaho laws restricting abortion.125 One of the laws was a 2020 
statute that the Idaho Supreme Court labeled the “Total Abortion Ban,” which 
“ma[de] it a felony for anyone to perform, attempt to perform, or assist with an 
abortion.”126 Rather than providing exceptions, the Total Abortion Ban allowed two 
affirmative defenses for prosecution in cases where a physician determines that an 
abortion is “‘necessary to prevent the death of a pregnant woman’” and in cases of 
rape or incest where the pregnant woman has provided the physician a copy of a 
police report regarding the rape or incest.127 

The Idaho Supreme Court also considered two other laws, the “Civil Liability 
Law” and the “6-Week Ban.”128 The former, codified at Idaho Code section 18-8807(1), 
creates a private cause of action that may be brought by the “fathers, grandparents, 
siblings, aunts, and uncles” of an aborted fetus and allows them to seek statutory 
minimum damages of $20,000 against medical professionals who performed the 

 
122.  Planned Parenthood Great Nw., v. State, 171 Idaho 374, 404–05, 522 P.3d 1132, 1162–63 (2023). 
123.  Id. 
124.  Id. at 416, 522 P.3d at 1174. 
125.  Id. at 394–95, 522 P.3d at 1152–53. 
126.  Id. at 394, 522 P.3d at 1152; see also Idaho Code § 18-622(2). 
127.  Planned Parenthood Great Nw,, 171 Idaho at 394, 522 P.3d at 1152–53 (quoting Idaho Code 

§ 18-622(3)(a)(i)-(iii)). 
128.  Id. at 390, 522 P.3d at 1148. 
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abortion.129 The latter, codified at Idaho Code sections 18-8804 and 8805 makes it a 
felony to carry out an abortion on a fetus after a fetal heartbeat is detected.130 

The Idaho Constitution does not contain an explicit right to abortion.131 
Accordingly, Planned Parenthood argued that the Idaho Constitution implicitly 
protected the right to abortion, pointing to Article I, sections 1, 17, and 21 of Idaho’s 
constitution for support.132 Notably, the Court did not consider whether Article I, 
section 13 of Idaho’s constitution—which states that people shall not be “deprived 
of life, liberty or property without due process of law”—provided additional 
potential support for such a claim.133 This omission is noteworthy because the 
Fourteenth Amendment’s similarly worded Due Process Clause was the provision at 
issue in Dobbs v. Jackson Women’s Health Organization where the Court found that 
the clause did not protect a right to abortion.134 

The provisions the Planned Parenthood petitioners relied on included Article I, 
section one, the “Inalienable Rights” provision: “All men are by nature free and 
equal, and have certain inalienable rights, among which are enjoying and defending 
life and liberty; acquiring, possessing and protecting property; pursuing happiness 
and securing safety.”135 

The next provision cited was Article I, section 17, the constitutional prohibition 
against unreasonable searches and seizures.136 Finally, the petitioners relied on 
Article I, section 21, the “Reserved Rights” provision, which states that “[t]his 
enumeration of rights shall not be construed to impair or deny other rights retained 
by the people.”137 

Before analyzing these constitutional claims, the Idaho Supreme Court stated 
that “[p]assing on the constitutionality of statutory enactments is a fundamental 
responsibility of the judiciary,” and that, when doing so, the Court’s “primary object 
is to determine the intent of the framers.”138 The Court claimed that it has “taken 
this approach since 1891, two years after the Idaho Constitution was ratified, to as 
recently as January 2022.”139 The Court backed up this assertion with a nearly two-
page string cite of twenty cases, each of which included a parenthetical snippet of 
originalist-sounding language.140  

The Court followed up these case citations with a lengthy quote from Thomas 
M. Cooley’s, A Treatise on the Constitutional Limitations Which Rest Upon the 
Legislative Power of the States of the American Union, which urged that 

 
129.  Id. at 395, 522 P.3d at 1153; Idaho Code § 18-8807(1). 
130.  Planned Parenthood Great Nw., 171 Idaho at 395, 522 P.3d at 1153; Idaho Code §§ 18-8804, 

18-8805. 
131.  Id. at 405; 522 P.3d at 1161. 
132.  Id. at 406; 522 P.3d at 1162. 
133.  See IDAHO CONST. art I, § 13. 
134.  See Dobbs v. Jackson Women’s Health Org., 142 S.Ct. 2228, 2247–48, 2253–54 (2022). 
135.  IDAHO CONST. art. I, § 1. 
136.  IDAHO CONST. art. I, § 17. 
137.  IDAHO CONST. art. I, § 21. 
138.  Planned Parenthood Great Nw., 171 Idaho at 406, 522 P.3d at 1162 (quoting State v. Clarke, 

165 Idaho 393, 397, 446 P.3d 451, 455 (2019)). 
139.  Id. 
140.  Id. 171 Idaho at 406–07, 522 P.3d at 1162–63. 
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constitutional meaning be treated as fixed, warning that “[a] principal share of the 
benefit expected from written constitutions would be lost if the rules they establish 
were so flexible as to bend to circumstances or be modified by public opinion.”141 
The Court warned that interpreting the constitution “through the lens of turbulent 
moral, political, or social changes that often occur in the time spanning a provisions 
adoption” would be an unconstitutional amendment to the constitution—an act of 
“‘judicial lawlessness’” that would substitute the original meaning of constitutional 
provisions with “what we think the wiser or better policy.”142 Because it was the 
Court’s duty to interpret the “Idaho Constitution through the framers’ intent,” the 
Court could not consider “the competing polities and moralities advanced, or 
incumbered by” the laws at issue.143 

The Court considered Article I, sections 17 and 21—the search and seizure 
clause and the Reserved Rights Clause—and concluding that neither of these 
provisions could serve as the basis for implicit fundamental rights.144 Article I, 
section 1, however, could provide such a basis.145 The Court noted that while it 
paralleled similar statements of individual rights found in the United States 
Declaration of Independence, this language was included within Idaho’s 
constitution, while the language in the Declaration remains in an “aspirational, but 
legally inoperative” separate document.146 The Court also recognized the open 
nature of the Inalienable Rights Clause as it names the rights to life, liberty, and 
property, but prefaced those rights with an “among which” qualifier, which “plainly 
indicates the framers intended the list of rights in the Inalienable Rights Clause to 
be non-exhaustive.”147 

The Court turned to history and tradition to interpret the Inalienable Rights 
Clause—stating that, in the case of “implied fundamental rights,” the Court must 
determine whether the right is “implicit in Idaho’s concept of ordered liberty.”148 
The Court traced this test to the United States Supreme Court’s analysis of the 
Fourteenth Amendment’s Due Process Clause, noting that the Court drew on the 
notion of whether a right is implicit in the concept of ordered liberty to determine 
whether federal constitutional protections apply against the states.149 The Court 
relied on the Supreme Court’s modern Due Process Clause jurisprudence to flesh 
out these abstract notions, quoting the Court’s opinion in Washington v. 
Glucksberg.150  

In Glucksberg, the United States Supreme Court addressed a claim that the 
Fourteenth Amendment’s Due Process Clause protected a right to assisted 

 
141.  Id. 171 Idaho at 407, 522 P.3d at 1663 (emphasis removed) (quoting Giarard v. Diefendorf, 

54 Idaho 467, 474, 34 P.2d 48, 50 (1934) (which, in turn, quoted 1 Cooley’s Constitutional Limitations 
(8th ed.) at 124)). 

142.  Id. 171 Idaho at 408, 522 P.3d at 1664 (quoting Fluharty v. Bd. of Comm’rs of Nez Perce 
Cnty., 29 Idaho 203, 211, 158 P. 320, 322 (1916)). 

143.  Id. 171 Idaho at 406, 522 P.3d at 1164. 
144.  Planned Parenthood Great Nw., 171 Idaho at 406–07, 522 P.3d at 1166–67. 
145.  Id. 171 Idaho at 408, 522 P.3d at 1168. 
146.  Id. 
147.  Id. 
148.  Id. 171 Idaho at 411, 522 P.3d at 1169. 
149.  Id. 171 Idaho at 412–13, 522 P.3d at 1170–71. 
150.  Planned Parenthood Great Nw., 171 Idaho at 413, 522 P.3d at 1171 (citing Washington v. 

Glucksberg, 521 U.S. 702, 720 (1997)). 
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suicide.151 To make this determination, the Court stated that the Due Process Clause 
protects “those fundamental rights and liberties which are, objectively, “deeply 
rooted in this Nation’s history and tradition and implicit in the concept of ordered 
liberty such that neither liberty nor justice would exist if they were sacrificed.”152 
The Court further required a “careful description off the asserted fundamental 
liberty interest.”153 

It's worth noting that all of this Glucksberg language concerns investigations 
of fundamental rights under the Fourteenth Amendment’s Due Process Clause—
not an inalienable rights provision. After all, the United States Constitution contains 
no such provision. The Idaho Constitution includes a due process clause similar to 
that in the Fourteenth Amendment,154 but those challenging Idaho’s abortion laws 
did not cite that clause in support of their challenge. Instead, the Planned 
Parenthood Court applied federal methodology relating to the Due Process Clause 
to the entirely distinct Inalienable Rights Clause—a dubious maneuver flagged in 
Justice Stegner’s dissent, and one that I will address later in this article.155 

Moving on, the Planned Parenthood Court again raised the specter of 
constitutional interpretation ungrounded in history and tradition. It warned against 
such an approach—suggesting that it would involve “results-oriented 
decisionmaking” that interprets the constitution “based on shifting personal and 
subjective policy preferences.”156 

Instead, the Court adopted a historical focus: 

With the framers’ intent as our polestar, we hold that inalienable rights, 

which are not expressly guaranteed, may nevertheless be implicitly 

protected as “fundamental rights” within the Inalienable Rights Clause 

if the particular right is shown to be so rooted in the traditions and 

conscience of Idaho so as to be ranked fundamental. Our guideposts in 

this inquiry are Idaho's preexisting territorial laws; the Proceedings and 

Debates of the Constitutional Convention of Idaho 1889 (I. W. Hart ed., 

1912); the surrounding statutes and common law; and the history and 

deeply held traditions of the people in Idaho when the Inalienable 

Rights Clause was ratified in 1889.157 

Where a right is to be “read into” the Inalienable Rights Clause, the right must 
be defined with “special care,” as the Court notes that an overly broad notion of 
bodily autonomy or privacy might call into question laws “prohibiting personal drug 

 
151.  Glucksberg, 521 U.S. at 705–06. 
152.  Id. at 720–21 (internal quotations omitted). 
153.  Id. at 721 (internal quotations omitted). 
154.  See IDAHO CONST. art. I, § 13. 
155.  See Planned Parenthood Great Nw., 171 Idaho at 471, 522 P.3d at 1229 (Stegner, J. 

dissenting); see also infra, Section IV.C. 
156.  Planned Parenthood Great Nw., 171 Idaho at 416, 522 P.3d at 1174. 
157.  Id. 



432 IDAHO LAW REVIEW VOL. 59 
 

use, prostitution, incest, bigamy, polygamy,” and other crimes.158 This led the Court 
to define the right at issue as a right to an abortion, rather than a broader right to 
autonomy or privacy.159 

With this analysis as its foundation, the Idaho Supreme Court went on to 
canvas historical evidence—including historical laws prohibiting abortion, related 
legislative proceedings, and public newspaper coverage of abortion prosecutions 
and convictions.160 Idaho rejected appeals to out-of-state precedents, arguing that 
the Kansas Supreme Court’s ruling that its constitutional protection of inalienable 
rights protected a right to abortion was inapplicable—as that case involved Kansas’s 
history rather than Idaho’s history.161 The Court also dismissed arguments that 
historical abortion restrictions reflected paternalism toward women, arguing that 
women in Idaho “are—and always have been—against non-therapeutic abortions 
for reasons that have nothing to do with discriminating against, or animus towards, 
women as a class.”162 The Court acknowledged that women weren’t permitted to 
vote when the Idaho Constitution (and its Inalienable Rights Clause) was adopted, 
but noted that women gained the right to vote seven years later.163 What this has 
to do with the original intent of the constitution’s framers is never explained. The 
Idaho Supreme Court also noted that the Idaho Constitution had been amended 
numerous times, but never to include a right to privacy or a right to abortion.164 All 
of this added up to a conclusion that the Idaho Constitution does not protect a 
fundamental right to abortion.165 

B. The Cases Themselves 

The Planned Parenthood majority asserted that Idaho’s law of constitutional 
interpretation required the Court to focus on determining the intent of the 
constitution’s framers.166 The majority claimed that this is the approach the Court 
had taken since 1891—citing twenty cases ranging from 1891 to 2022.167 The Court 
does not go into detail regarding how the cases reasoned through questions of 
constitutional interpretation, instead including parenthetical snippets of originalist-
sounding language with each of its citations.168 

A closer investigation of this list of cases reveals a far more complex picture. 
Some of the cases the Court cited do invoke the framers’ intent and use that intent 
to resolve questions of constitutional interpretation. But the vast majority of the 
citations invoke alternate forms of interpretation—with pluralism and textualism 
doing much of the analytical work in most of the cases. 

 
158.  Id. at 418, 522 P.3d at 1176. 
159.  Id.  
160.  Id. at 418–28, 522 P.3d at 1176–86. 
161.  Id. at 428–29, 522 P.3d at 1186–87. 
162.  Planned Parenthood Great Nw., 171 Idaho at 429, 522 P.3d at 1187. 
163.  Id.  
164.  Id. at 430–32, 522 P.3d at 1188–90. 
165.  Id. at 437, 522 P.3d at 1195. 
166.  Id. at 404–05, 522 P.3d at 1162–63. 
167.  Id. 
168.  Planned Parenthood Great Nw., 171 Idaho at 404–05, 522 P.3d at 1162–63. 
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a. Summarizing the Planned Parenthood Citations 

The first case the Court cited was People v. George, a case in which the Court 
confronted the question of whether the legislature could abolish counties.169 
Whether the case supports an original intent approach to interpretation is unclear, 
as the Planned Parenthood majority only quoted the George Court’s reference to 
the design of the framers.170 As it turns out, the George Court relied on textualist 
principles to resolve the case, finding that permitting the legislature to abolish 
counties would render Article 18, Section 3 of the constitution superfluous, and that 
such a result should be avoided.171 

The Court took a similar approach in Cohn v. Kingsley—a case that involved a 
dispute over whether a law regulating the fees and compensation of county and 
precinct officers was valid after a new version of the bill hadn’t been read on three 
separate days as required by Article III, section 15.172 While the Cohn Court stated 
that it was the “intention of the framers of the constitution to require amendments 
that might be adopted to appending bill to be read three times on several days,” it 
reached this conclusion by referring to the constitution’s text and the “obvious” 
reason for the rule, which was to ensure that rewritten bills were read a sufficient 
number of times.173 The lack of reference to framers’ writings, debates, and 
deliberations demonstrates that the Court’s analysis is pluralist—employing a 
combination of textualist and purposive methodologies. 

Next up is Wilson v. Perrault, a case in which the Court evaluated whether a 
law that capped the amount that could be charged for irrigation water violated 
Article XV, section 6 of the constitution, which stated that the legislature shall 
provide by law “the manner in which reasonable maximum rates may be 
established” for water—the argument being that the legislature could only legislate 
a manner of determination rather than the rate itself.174 The Court began with a 
textualist analysis, finding that a provision commanding the legislature to provide 
the manner of determining water rates, “by necessary implication prohibited” the 
legislature from establishing the rates itself.175 The Court then went on to discuss 
the framers’ intent—arguing that they recognized that “[w]hat would be a fair rate 
to consumers under one canal might be extortion to the consumers under another 
canal,” and highlighting that the constitution’s reference to “rates” rather than 
“rate” supported the conclusion that the legislature could not set a particular 
rate.176 At most, the Court’s reasoning was pluralist, with textualism performing 
most of the work, and references to framers’ intent lending some additional support 
to the Court’s conclusion. 

 
169.  People v. George, 3 Idaho 72, 73, 26 P. 983, 983 (1891). 
170.  Planned Parenthood Great Nw., 171 Idaho at 404, 522 P.3d at 1162. 
171.  George, 3 Idaho at 73–77, 26 P. at 984–85. 
172.  Cohn v. Kingsley, 5 Idaho 416, 417, 419, 49 P. 985, 986, 988 (1897). 
173.  Id. at 988–89, 49 P. 985 at 419–20.  
174.  Wilson v. Perrault, 6 Idaho 178, 178–79, 54 P. 617, 617–18 (1898). 
175.  Id. 
176.  Id. at 179, 54 P. at 618.  
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In Christensen v. Hollingsworth, the Court addressed whether defendants 

were entitled to trial by jury in an action to reform and foreclose a mortgage—with 
the dispute centering on whether the lawsuit involved an action at law rather than 
a suit in equity.177 The Court concluded that Article V, section 1 of the constitution 
that distinguished between actions at law and suits in equity should be “read in light 
of the law existing at the time of the adoption of the constitution.”178 This approach 
is an original public meaning approach to interpretation—rather than an original 
intent approach. The Court took the same approach in Coghlan v. Beta Theta Pi 
Fraternity, where it interpreted article I, section 7 to secure the right to jury trial “as 
it existed at common law when the Idaho Constitution was adopted”—noting that 
the right to a jury trial did not necessarily apply to subsequently created actions by 
intoxicated people against those who provided them with alcohol.179 

In Toncray v. Budge, the Court took up a challenge to a judge’s election in 
which the challengers argued that the judge was prohibited from holding civil office 
as a member of the Mormon Church, which was alleged to support bigamy and 
polygamy.180 At the time, article VI, section 3 of the constitution prohibited 
bigamists, polygamists, and those living in “what is known as ‘patriarchal or celestial 
marriage,’” or any who aided or encouraged such practices from holding public 
office.181 While the Court’s conclusion over the meaning of the constitutional 
provision was framed in terms of what the constitution’s framers and ratifiers 
“meant and intended,” the reasoning behind this conclusion was largely textual, 
including analysis of other constitutional provisions that refer to bigamy and 
polygamy, as well as a discussion of the Mormon Church and its teachings related 
to polygamy and celestial marriages.182 This approach is best described as pluralist, 
as it employs textualist methods, original intent, and original public meaning 
methods of interpretation. 

In Grice v. Clearwater Timber Co., the Court addressed whether an act that 
permitted the construction of dams was constitutional under article III, section 19, 
which prohibited the legislature from passing local or special laws that involved 
laying out and opening “roads, highways, streets, alleys, town plats, parks, 
cemeteries or any public grounds not owned by the state.”183 The challengers 
argued that “highway” included navigable rivers, an interpretation that the Court 
rejected.184 While the Court referred to what was in the “minds of the framers” at 
the outset of its analysis, its reasoning was based primarily on text and precedent—
with the Court citing other states’ and the US Supreme Court’s case law defining 
highways, and noting that “highways” did not refer to rivers in light of the other 
items listed in section 19—which were more like roadways than rivers.185 The 

 
177.  Christensen v. Hollingsworth, 6 Idaho 87, 88, 53 P. 211, 212 (1898) 
178.  Id. 
179.  Coghlan v. Beta Theta Pi Fraternity, 133 Idaho 388, 398, 987 P. 2d 300, 310 (1999). 
180.  Toncray v. Budge, 14 Idaho 621, 623, 95 P. 26, 28 (1908). 
181.  Id. Chinese people and those of Mongolian descent who were not born in the United States 

were similarly barred from holding office.  
182.  Id. at 630–32, 95 P. at 35–37. 
183.  Grice v. Clearwater Timber Co., 20 Idaho 70, 71, 117 P. 112, 113 (1911). 
184.  Id. at 73, 117 P. at 115. 
185.  Id. at 71–73, 117 P. at 113–15. 



2023 IDAHO’S LAW OF CONSTITUTIONAL 
INTERPRETATION: LESSONS FROM PLANNED 
PARENTHOOD GREAT NORTHWEST V. STATE 

435 

 
Court’s approach was pluralist, and relied on textualist reasoning and precedent 
rather than original intent. 

A similar dispute arose in Oregon v. Short Line R.R. Co. v. Pfost, where the Court 
evaluated a claim by a railroad company that a gas tax was improperly imposed on 
a railroad because the gas tax only applied to vehicles running on highways and 
railroads were not highways.186 The Court looked to Article XI, section 5 of the 
constitution, which stated that all railroads “shall be public highways,” which the 
State relied upon to argue that it could tax railroads as highways.187 But the Court 
concluded that this conclusion was mistaken, looking to other constitutional 
provisions (including article III, section 19) and case law—both of Idaho and other 
states—to conclude that “highway” had “two well and established distinct 
meanings,” one of which was the popular understanding as a type of road which the 
legislature used, and a “restricted meaning” that was “used only to denote 
obligations to the public,” which the Article XI, section 5 employed.188 The Court 
also referenced laws in effect at the time of the constitution’s framing, and while it 
referenced the framers, it only does so to state how they would have used the word 
“public highway,” rather than looking to what they intended in enacting certain 
constitutional provisions.189 Accordingly, the opinion is best characterized as 
employing a pluralist methodology, with textualist analysis and common law 
analysis performing most of the analytical work, along with some references to 
original public meaning. 

Fralick v. Guyer involved a dispute over whether a law holding stockholders of 
incorporated banks or trusts liable to creditors was an unconstitutional double 
liability in violation of article XI, section 17, which prohibited individual liability of 
stockholders for amounts “‘over or above the amount of stock owned by him.’”190 
The Court relied on Missouri case law, noting that Idaho’s constitutional provision 
had been copied from Missouri’s constitution.191 In addition to Missouri law, the 
Court referenced New York and Minnesota case law, which interpreted similar state 
constitutional and statutory provisions.192 The Court also addressed how the 
provision was discussed in Idaho’s constitutional convention debates—but stated 
that the meaning the convention intended was that clearly indicated by the words, 
a conclusion more in line with textualist methodology than original intent.193 This 
demonstrates a pluralist approach—relying primarily on out-of-state precedent, 
with some reliance on textualism couched in the rhetoric of original intent. 

In Williams v. Baldridge, the Court addressed an action for an injunction 
against a law granting the Idaho Power Company a tax exemption and whether such 

 
186.  Oregon Short Line R.R. Co. v. Pfost, 53 Idaho 559, 559, 27 P.2d 877, 877 (1933). 
187.  Id. at 562, 27 P.2d at 880. 
188.  Id. at 562–64, 27 P.2d at 880–82. 
189.  Id. at 562–63, 27 P.2d at 880–81. 
190.  Fralick v. Guyer, 36 Idaho 648, 649, 213 P. 337, 338 (1923) (quoting IDAHO CONST. art. XI, § 

17). 
191.  Id. at 649, 213 P. at 338. 
192.  Id. at 649–650, 213 P. at 338–39. 
193.  Id. 
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an exemption would violate various constitutional provisions.194 The Court cited the 
intentions of the founders, but went further than it had in previous cases—looking 
to convention proceeding and legal trends that formed the backdrop of those 
proceedings to determine what the framers intended when they adopted certain 
constitutional provisions.195 This case can be fairly defined as adopting an original 
intent approach to interpretation.  

The Court took a similar approach in Girard v. Diefendorf, where it evaluated 
whether tax anticipation notes issued by a town violated an amendment to Article 
IX, section 11 of the constitution, which allowed the issuance of bonds, including 
school district bonds.196 The Court stated that tax anticipation notes were 
“unknown” when the constitution’s text was adopted and evaluated what “school 
district bonds” would have been known to mean at the time the amendment was 
adopted.197 Taking a restrictive approach, the Court concluded that the bonds 
issued were different from the bonds authorized in the constitution, stating that 
legislators could not “extend the meaning of words used in the Constitution to 
include meanings not within the intent of the framers of the Constitution.”198 While 
the Court’s approach was based on original intent, it’s worth noting that the Girard 
case involved technical legal terminology and therefore may have involved 
interpretation more in line with original public methods originalism, rather than 
deriving the original intent behind broader, non-technical language.199 

The Court returned to a version of an original intent approach in Idaho Mut. 
Benefit Ass’n v. Robison, in which it evaluated whether a Court or the Industrial 
Accident Board had jurisdiction over a particular claim in light of a constitutional 
amendment that authorized direct appeals from orders of the Board to the Idaho 
Supreme Court.200 The Court looked to the intention of the people who voted on 
the amendment, stating that the “state of the law at the time they vote upon the 
proposed constitutional amendment is that which is controlling and must be 
considered as that which the people had in mind,” and the amendment therefore 
applied to “all matters of which the board had jurisdiction.”201 While this exemplifies 
an original intent approach, the focus was not on the authors or framers of the 
amendment, but on the intention of the voters who ratified the amendment—as 
determined by reference to the then-existing state of the law. 

In Higer v. Hansen, the Court addressed whether a law increasing the salary of 
various government officials, including judges and Supreme Court Justices, was 
constitutional in light of Article V, section 27, which prohibited the increase or 
decrease of compensation for officers during their terms.202 The Court described a 
variety of interpretive methods, first noting that the rules of statutory interpretation 

 
194.  Williams v. Baldridge, 48 Idaho 618, 620–22, 284 P. 203, 205–07 (1930).  
195.  Id. 
196.  Girard v. Diefendorf, 54 Idaho 467, 468, 470, 34 P.2d 48, 49, 51 (1934). 
197.  Id. at 469, 34 P.2d at 50. 
198.  Id. at 471, 34 P.2d at 52. 
199.  See John O. McGinnis & Michael B. Rappaport, Unifying Original Intent and Original Public 

Meaning, 113 NW. UNIV. L. REV. 1371, 1377 (2019). 
200.  Idaho Mut. Benefit Ass’n v. Robison, 65 Idaho 793, 797–99, 154 P.2d 156, 158–59 (1944).  
201.  Id. at 800, 154 P.2d at 159. 
202.  Higer v. Hansen, 167 Idaho 45, 47–49, 170 P.2d 411, 412–13 (1946). Please note that 

because Christiansen cited this case as well, an identical paragraph of analysis appears above in Section 
III.B. If you’ve read that section, feel free to skip this paragraph. If not, enjoy! 
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apply to constitutional interpretation.203 It then stated that if there was ambiguity 
in the meaning of constitutional provisions, it would look to the proceedings of the 
constitutional convention for clarification.204 While the Court devoted multiple 
pages of the opinion to a lengthy excerpt of the convention, it capped its convention 
discussion with a textualist argument, concluding that had the convention intended 
to impose “restraints or inhibitions [that] were to be effective against justices and 
judges,” the convention would have included such inhibitions in Article V, section 17 
“in fixing their salaries.”205 The Court then shifted to a practical reading of the 
constitution, arguing that even though Article V, section 27 identified Idaho 
Supreme Court justices, they were not included in the section’s prohibition on 
compensation increases during terms of office because justices have staggered 
terms, “hence the increases if deferred for the consecutive terms would be unequal 
and inequitable.”206 The Court’s approach to interpretation is best described as 
pluralist, with the Court relying on textualism, original intent, and prudential 
reasoning to reach its conclusions. 

In Thompson v. Engelking, the Court addressed the constitutionality of Idaho’s 
public elementary and secondary school financing system and whether a disparity 
in per-student expenditures between districts violated Article IX, section one of the 
constitution which required Idaho’s legislature to “‘establish and maintain a general, 
uniform and thorough system of public, free common schools.’”207 While the 
Planned Parenthood Court cites a later portion of the opinion, there’s a fair amount 
of constitutional analysis beyond the excerpt it cites The Thompson Court began 
with a prudential analysis, refusing to apply strict scrutiny to existing funding 
schemes and applying a rational basis approach out of concern that a strict 
approach would give the Court too much power and override the will of the 
people.208 The Court then noted the history of the constitution’s development and 
legislation passed in the years immediately following the constitution’s adoption, 
concluding that the existing scheme is likely permissible in light of this pedigree.209 
The Court then turned to precedent, finding that it has “repeatedly held that the 
Legislature has the primary and foundational duty to establish and maintain a 
system of public education,” and that the Court has never recognized a fundamental 
right to education that requires equal expenditures on a per-student basis.210 The 
Court also relied on out-of-state precedent.211 All of this adds up to a pluralist 
approach to interpretation. Original intent analysis plays a partial role, but does so 
alongside prudential and common law analysis. 

 
203.  Id. at 52, 170 P.2d at 415. 
204.  Id. at 53, 170 P.2d at 415.  
205.  Id. at 57–62, 170 P.2d at 418–22. 
206.  Id. at 66, 170 P.2d at 424. 
207.  Thompson v. Engelking, 96 Idaho 793, 794–95, 537 P.2d 635, 636–37 (1975) (quoting IDAHO 

CONST. art IX, § 1). 
208.  Thompson, 96 Idaho at 803, 537 P.2d at 645. 
209.  Id. at 805–07, 537 P.2d at 648–49. 
210.  Id. at 807–09, 537 P.2d 649–50. 
211.  Id. at 809–10, 537 P.2d at 651–52. 
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Sweeney v. Otter involved a dispute over whether Idaho’s lieutenant governor 

violated Idaho’s separation of powers clause (Article II, section 1) when he cast a 
tiebreaking vote in the state senate.212 The Court stated that while general rules of 
statutory construction apply to constitutional provisions, the intent of the drafters 
must be ascertained when provisions are ambiguous—a task that requires looking 
to the natural and ordinary meaning of the words used.213 The Court relied on 
analysis by Justice Story of a similar scenario arising in New York where no 
separation of powers violation was found, and then turns to evidence of the 
framers’ intent, including discussion in Idaho’s constitutional convention.214 This 
demonstrates a pluralist approach, with the bulk of analysis devoted to original 
intent, and common law reasoning playing a secondary role. 

In Nate v. Denney, the Court addressed a dispute over whether a bill had been 
timely vetoed—and interpreted Article IV, section 10 of the constitution, which sets 
forth the veto process.215 The Court engaged in a prolonged textualist analysis, 
comparing section 10 with section 6 of the Organic Act of the Territory of Idaho, 
which addresses the same subject.216 Based on this comparative analysis, the Court 
concluded that bills must be presented to the governor while the legislature is still 
in session.217 The Court dismissed precedent to the contrary, arguing that it was an 
improper judicial amendment to the constitution and that the constitution’s 
meaning is fixed when adopted.218 The interpretive approach the Court employed 
was largely textualist—although the Court did acknowledge the notion that 
meaning is fixed at the time a constitution is drafted. This latter point is a 
foundational assumption shared by multiple variations of originalist approaches to 
interpretation.219 

In State v. Clarke, the Court addressed a claim of unlawful arrest in violation 
of Article I, section 17 of Idaho’s constitution after the defendant was arrested for a 
misdemeanor allegedly committed outside of the arresting officer’s presence.220 
The Court noted that while its “primary object” was to discern the intent of the 
framers, the section at issue was adopted without debate at the constitutional 
convention, which led the Court to examine laws and statutes that existed at the 
time of the founding that would have been on the framers’ mind during the 
convention.221 These cases, the Court concluded, reflected a common law rule 
against warrantless arrests for misdemeanors, which the Court determines must be 
read into Idaho’s constitution as it is what the framers would have intended.222 This 
is a straightforward case of the Court applying an original intent approach to 
constitutional interpretation. 

 
212.  Sweeney v. Otter, 119 Idaho 135, 138, 804 P.2d 308, 311 (1990).  
213.  Id. at 138–39, 804 P.2d at 311–12. 
214.  Id. at 141–42, 804 P.2d 314–15. 
215.  Nate v. Denney, 166 Idaho 801, 803–04, 464 P.3d 287, 289–90 (2017). 
216.  Id. at 804–08, 464 P.3d at 290–94. 
217.  Id. 
218.  Id. at 810, 464 P.3d at 296. 
219.  See Lawrence B. Solum, The Fixation Thesis: The Role of Historical Fact in Original Meaning, 

91 NOTRE DAME L. REV. 1, 6–7 (2015). 
220.  State v. Clarke, 165 Idaho 393, 395, 446 P.3d 451, 453 (2019). 
221.  Id. at 397–99, 446 P.3d at 455–57. 
222.  Id. at 399, 446 P.3d at 457. 
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The Court took a similar approach in State v. Winkler, where it addressed 

whether a pardon of a prior conviction for driving under the influence of alcohol 
meant that the prior conviction could not be the basis for enhancing the sentence 
of a subsequent DUI conviction.223 The Court analyzed Article IV, section 7 of Idaho’s 
constitution, which sets forth the pardon power, and emphasized that its goal was 
to determine the intent of the constitution’s framers.224 The Court noted that where 
the text was unambiguous, it was sufficient evidence of the framers’ intent, but that 
in this case the text was ambiguous—requiring reference to founding-era sources 
like Black’s Law Dictionary and a contemporaneous Illinois ruling on a similar state 
constitutional provision.225 All of this reflects an original intent approach, with intent 
derived by reference to cases and legal resources available to the framers of Idaho’s 
constitution. 

In Reclaim Idaho v. Denney, the Court analyzed the scope of initiative rights, 
looking to Article III, section one of the constitution which includes a right of the 
people to approve or reject any measures passed by the legislature.226 The Court 
engaged in textualist analysis, concluding that the constitution’s plain text was 
sufficient to answer the question of whether statutes violated the people’s initiative 
rights.227 The Court looked at various phrases and qualifiers within the constitution’s 
text—analyzing whether particular readings would give full effect to the provisions 
at issue.228 The Court relied on a 1993 edition of Merriam-Webster’s Collegiate 
Dictionary to interpret certain terms of the provision as well.229 The Planned 
Parenthood Court quoted Reclaim Idaho and claimed that it interpreted the 
constitution based on what the “‘drafters of the amendment intended,’” but this 
quote fails to account for the context of the excerpted words.230 According to the 
Reclaim Idaho Court:  

The SOS and the Legislature maintain that the initiative and referendum 

power cannot be a fundamental right if the right is not “self-executing,” 

but instead relies on the legislature to enact the processes which give 

the right effect. For support, they point to the history of the initiative 

and referendum powers—that after the constitutional amendment 

enshrining these powers was passed in 1912, the legislature did not 

pass enabling legislation for more than twenty years, thwarting the 

constitutional amendment passed by the people. This is flawed and 

troubling logic. Simply because the legislature failed to act does not 

mean they were justified in doing so, nor does it signal that the drafters 

 
223.  State v. Winkler, 167 Idaho 527, 528, 473 P.3d 796, 797 (2020). 
224.  Id. at 530–31, 473 P.3d at 799–800. 
225.  Id. at 532, 473 P.3d at 801. 
226.  Reclaim Idaho v. Denney, 169 Idaho 406, 412, 497 P.3d 160, 166 (2021). 
227.  Id. at 412, 427, 497 P.3d at 166, 181. 
228.  Id. at 428, 497 P.3d at 182. 
229.  Id. 
230.  See Planned Parenthood Great Nw. v. State, 171 Idaho 374, 405, 522 P.3d 1132, 1163 (2023) 

(quoting Reclaim Idaho, 169 Idaho at 427–30, 497 P.3d at 181–84 (2021)). 
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of the amendment intended to give the people an impotent and illusory 

power.231 

With this context, it is apparent that the Reclaim Idaho Court was not relying 
on evidence of original intent to reach conclusions about constitutional meaning, 
but was instead using the term, “intended,” in the course of making a prudential 
point about a counterargument’s logical implications. The case itself is best 
characterized as employing a textualist methodology. Original intent and original 
meaning did not play a meaningful role in the Court’s reasoning. 

Finally, the Planned Parenthood Court cited Durst v. Idaho Comm’n for 
Reapportionment, a case that involved a claim that a redistricting plan violated 
Article III, section 5 of Idaho’s constitution.232 The Court noted that section 5 
permitted division of districts in a manner “reasonably determined by statute,” and 
warned against using a statute to control questions of constitutional 
interpretation.233 The Court stated that this provision should be interpreted in light 
of subsequent amendments to the constitution and that its prior precedent failed 
to give effect to the “reasonably determined” language.234 All of this is a textualist 
analysis that does not reference evidence of original intent or public meaning. 

b. Discussion and Implications 

To summarize the constitutional interpretation theories employed by the 
cases the Planned Parenthood majority cites: 

• People v. George235 – Textualist 
• Cohn v. Kingsley236 – Pluralist: textualist and purposive 
• Wilson v. Perrault237 – Pluralist: textualist and original intent 
• Christensen v. Hollingsworth238 – Original public meaning 
• Toncray v. Budge239 – Pluralist: textualist, original public meaning, and 

original intent 
• Grice v. Clearwater Timber Co.240 – Pluralist: textualist, common law 
• Fralick v. Guyer241 – Pluralist: common law, original public meaning 
• Williams v. Baldridge242 – Original intent 
• Oregon Short Line R. Co. v. Pfost243 – Pluralist: textualist, common law, 

original public meaning 

 
231.  Reclaim Idaho, 169 Idaho at 429, 497 P.3d at 183. 
232.  Durst v. Idaho Comm’n for Reapportionment, 169 Idaho 863, 870, 505 P.3d 324, 331 (2022) 

(cited at Planned Parenthood Great Nw., 171 Idaho at 405, 522 P.3d at 1163. 
233.  Id. at 870, 505 P.3d at 331. 
234.  Id. at 871–82, 505 P.3d at 332–33. 
235.  People v. George, 2 Idaho 813, 26 P. 983 (1891). 
236.  Cohn v. Kingsley, 5 Idaho 416, 49 P. 985 (1897). 
237.  Wilson v. Perrault, 6 Idaho 178, 54 P. 617 (1898). 
238.  Christensen v. Hollingsworth, 6 Idaho 87, 53 P. 211 (1898). 
239.  Toncray v. Budge, 14 Idaho 621, 95 P. 26 (1908). 
240.  Grice v. Clearwater Timber Co., 20 Idaho 70, 117 P. 112 (1911). 
241.  Fralick v. Guyer, 36 Idaho 648, 213 P. 337 (1923). 
242.  Williams v. Baldridge, 48 Idaho 618, 284 P. 203 (1930). 
243.  Oregon Short Line R.R. Co. v. Pfost, 53 Idaho 559, 27 P.2d 877 (1933). 
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• Girard v. Diefendorf244 – Original intent 
• Idaho Mut. Benefit Ass’n v. Robison245 – Original intent 
• Higer v. Hanson246 – Pluralist: textualist, original intent, prudential 
• Thompson v. Engelking247 – Pluralist: prudential, common law, 

original intent 
• Sweeney v. Otter248 – Pluralist: original intent, common law 
• Coghlan v. Beta Theta Pi Fraternity249 – Original public meaning 
• Nate v. Denney250 – Original public meaning 
• State v. Clarke251 – Original intent 
• State v. Winkler252 – Original intent 
• Reclaim Idaho v. Denney253 – Textualist 
• Durst v. Idaho Comm’n for Reapportionment254 – Textualist 

Combining the Planned Parenthood citations with the Christiansen citations 
addressed in Section III.B gives us the following set of methodological approaches 
the Idaho Supreme Court has employed: 

• Original Intent – Five cases 
• Original Public Meaning – Three cases 
• Textualist – Four cases 
• Common Law – One case 
• Purposivism – One case 
• Pluralist – Thirteen cases 

This tally of cases demonstrates that a pluralist approach is the Idaho Supreme 
Court’s most common method of interpretation. But there is a significant amount 
of variation under the pluralist umbrella, with a wide variety of methodological 
permutations employed. The combinations total up to: 

• Textualist and common law – Two cases 
• Textualist, purposivism – One case 
• Textualist, purposivism, and prudential – One case 
• Textualist, traditionalism, and original intent – One case 
• Textualist and original intent – One case 
• Textualist, original public meaning, and original intent – One case 
• Textualist, common law, and original public meaning – One case 

 
244.  Girard v. Diefendorf, 54 Idaho 467, 34 P.2d 48 (1934). 
245.  Idaho Mut. Benefit Ass’n v. Robison, 65 Idaho 793, 154 P.2d 156 (1944). 
246.  Higer v. Hanson, 67 Idaho 45, 170 P.2d 411 (1946). 
247.  Thompson v. Engelking, 96 Idaho 793, 537 P.2d 635 (1975). 
248.  Sweeney v. Otter, 119 Idaho 135, 804 P.2d 308 (1990). 
249.  Coghlan v. Beta Theta Pi Fraternity, 133 Idaho 388, 987 P.2d 300 (1999). 
250.  Nate v. Denney, 166 Idaho 801, 464 P.3d 287 (2017). 
251.  State v. Clarke, 165 Idaho 393, 446 P.3d 451 (2019). 
252.  State v. Winkler, 167 Idaho 527, 473 P.3d 796 (2020). 
253.  Reclaim Idaho v. Denney, 169 Idaho 406, 497 P.3d 160 (2021). 
254.  Durst v. Idaho Comm’n for Reapportionment, 169 Idaho 863, 505 P.3d 324 (2022). 
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• Textualist, original intent, prudential – One case 
• Prudential, common law, and original intent – One case 
• Common law, and original public meaning – One case 
• Original intent and common law – One case 
• Original intent and purposivism – One case 

This view of the case law—relying entirely on cases cited by those claiming 
Idaho’s law to be one of original intent alone—is far more nuanced than the Planned 
Parenthood Court suggests. Idaho’s law of constitutional interpretation is not simply 
one of fixed original meaning or a quest to derive the framers’ intentions. Instead, 
cases often come down to textualist maneuvers and whether particular readings 
will result in undesirable consequences. Precedent plays a consistent role, with the 
Idaho Supreme Court frequently drawing not only its own past cases, but on cases 
from other jurisdictions with similar state constitutional provisions. At the same 
time, original intent and original public meaning aren’t absent from the picture. The 
Court occasionally references debates at the constitutional convention and relies on 
precedents and treatises that were contemporaneous with the drafting of Idaho’s 
constitution to reach conclusions over what the framers may have intended.  

If Idaho’s law of constitutional interpretation were to be described with a 
single theory, pluralism would be the best fit. A plurality of the cases addressed 
above take a pluralist approach—using multiple theories of interpretation to 
determine constitutional meaning. And taken as a whole, Idaho’s law fits this label 
as well. A court that looks to original intent in one case, precedent in another case, 
and textualism in a third case is not an originalist, common-law, or textualist court—
it is a pluralist court that relies on a variety of interpretive methodologies across 
different cases. 

This is of particular significance in light of the Planned Parenthood Court’s use 
of interpretive methodology to avoid the political implications of its actions. The 
Court presented itself as an entity whose hands were tied, asserting that it was not 
a “roving commission” that rewrites the Idaho Constitution, refusing to “take this 
Court down an interpretive path that turns on our own sincerely held personal 
policy preferences,” and rejecting an approach that dismisses the original meaning 
of the constitution “in favor of the policy preferences of a select few on the 
bench.”255 The Court portrayed itself as an entity apart from politics, refusing to 
“march into the political maelstrom by issuing opinions based on political party 
platforms or comments of elected officials.”256  

But these statements ring hollow coming from a pluralist court. A thorough 
look at the cases the Idaho Supreme Court cites reveals that the Court does choose 
constitutional methodology, and that it exercises this choice of methodology 
frequently. Claims that the Court must engage in a particular form of constitutional 
interpretation aren’t backed up by the cases the Court cites. 

Clinging to rhetoric of interpretive obligations and original intentions, the 
Court went on to interpret various provisions of the Idaho State constitution. In 
doing so, however, the Court abandoned the methods it has employed most 

 
255.  Planned Parenthood Great Nw. v. State, 171 Idaho 374, 406, 415, 428, 522 P.3d 1132, 1164, 

1173, 1186 (2023). 
256.  Id. at 437, 522 P.3d at 1195. 
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frequently throughout history. The Court refused a common law approach in 
dismissing Kansas Supreme Court precedent, asserting that Idaho’s constitution 
must be interpreted based on Idaho’s constitution. But this is contrary to multiple 
prior Idaho Supreme Court cases the Planned Parenthood Court cited in which the 
Court looked to other states’ constitutional provisions and related decisions to shed 
light on the meaning of Idaho’s constitution.257  

The Court made no effort to overcome this inconsistency. At best, the Court 
overlooked the common law reasoning in its prior case law. At worst, the Court 
actively ignored this prior methodology. Whatever the cause, the Court did not even 
register these cases as presenting a challenge to its present methodology because 
it had already incorrectly cited them as supporting an original intent 
methodology.258 For a court of last resort, it seems that contrary precedent is not a 
problem if one simply portrays that precedent as helpful.  

The Planned Parenthood Court also rejected prudential considerations 
regarding the consequences of alternate readings. According to the Court, these 
considerations veer too close to equating constitutional meaning with the political 
preferences of justices.259 As with the Court’s rejection of common law 
interpretation, its rejection of prudential considerations was inconsistent with the 
very precedent the Court cited. The cases the Court claimed stand for Idaho’s law 
of constitutional interpretation include multiple examples of the Idaho Supreme 
Court looking to the consequences of interpretive decisions and choosing the most 
prudential option.260 But, yet again, the Court dodged this contrary body of law by 
cherry-picking language from the opinions and falsely portraying them as standing 
for an original intent approach.261  

That the Court rejected prudential and common law approaches to 
interpretation isn’t all that much of a surprise given the Court’s claimed fidelity to 
the original intent of the constitution’s framers. Things get more surprising as the 

 
257.  See, e.g., Fralick v. Guyer, 36 Idaho 648, 649–50, 213 P. 337, 338–39 ( 1923) (discussing 

similar constitutional provisions in New York and Minnesota and how those states’ courts’ interpretation 
of those provisions are consistent with the Idaho Supreme Court’s interpretation);  Sweeney v. Otter, 
119 Idaho 135, 141, 804 P.2d 308, 314 ( 1990) (referencing New York precedent involving disputes over 
separation of powers claims and applying the reasoning from those cases to a present conflict regarding 
the Idaho Constitution’s separation of powers clause in Article II, section one);  Oregon Short Line R.R. 
Co. v. Pfost, 53 Idaho 559, 562–64, 27 P.2d 877, 880–82 (1933) (looking to other state court opinions 
interpreting the term “highway” in analyzing the meaning of the term in Idaho’s constitution). 

258.  See Planned Parenthood Great Northwest, 171 Idaho at 434–35, 522 P.3d at 1162–63. 
259.  See id. at 436, 445, 458, 522 P.3d at 1164, 1173, 1186. 
260.  See, e.g., Cohn v. Kinglsey, 5 Idaho 416, 419, 49 P. 985, 988–89 (1897) (cited at Planned 

Parenthood Great Nw., 171 Idaho at 404, 522 P.3d at 1162) (combining a textualist approach with a 
prudential one by considering the implications of alternate readings on how amended versions of bills 
should be read in the legislature); Higer v. Hansen, 67 Idaho 45, 65, 170 P. 2d 411, 424 (1946) (cited at 
Planned Parenthood Great Nw., 171 Idaho at 404, 522 P. 3d at 1162) (stating that justices’ salaries cannot 
be increased no a timeframe based on terms because justices serve staggered terms, making such an 
approach “unequal and inequitable”); Thompson v. Engelking, 96 Idaho 793, 803, 537 P.2d 635, 645 
(1975) (cited at Planned Parenthood Great Nw., 171 Idaho at 405, 522 P.3d at 1163) (applying a rational 
basis test to school funding schemes rather than a strict scrutiny approach because the former approach 
is “[t]he prudent and correct path,” and alternatives will grant too much power to the court). 

261.  See Planned Parenthood Great Nw., 171 Idaho at 404–05, 522 P.3d at 1162–63. 
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Court shifted from its abstract proclamations of constitutional theory to the actual 
work of interpretation. When the Court finally got down to business, its analysis 
departed from original meaning and original intent—even though the Court tried 
mightily to cloak this move in repeated invocations of these concepts.  

C. Traditionalism Over Textualism and Original Meaning 

Recall the earlier discussion of theories of interpretation that distinguished 
forms of originalism from a traditionalist approach.262 Originalism uses evidence 
of earlier laws or practices as evidence to derive original intent or original 
meaning.263 Traditionalism, on the other hand, equates the scope of constitutional 
protections with historical laws and practices, rather than using those historical 
practices as evidence for a separate interpretation of constitutional provisions.264 
The interpretive approach that the Idaho Supreme Court adopted in Planned 
Parenthood was traditionalist: 

With the framers’ intent as our polestar, we hold that inalienable rights, 

which are not expressly guaranteed, may nevertheless be implicitly 

protected as “fundamental rights” within the Inalienable Rights Clause 

if the particular right is shown to be so rooted in the traditions and 

conscience of Idaho so as to be ranked fundamental. Our guideposts in 

this inquiry are Idaho’s preexisting territorial laws; the Proceedings and 

Debates of the Constitutional Convention of Idaho 1889 (I.W. Hart ed., 

1912); the surrounding statutes and common law; and the history and 

deeply held traditions of the people in Idaho when the Inalienable 

Rights Clause was ratified in 1889.265 

The Court confirmed this approach through its references to United States 
Supreme Court precedent as it describes its process for determining whether 
Idaho’s constitution protects a claimed fundamental right. The bulk of the Court’s 
constitutional analysis focused on the meaning of Article I, section one of Idaho’s 
constitution—the Inalienable Rights Clause. The Idaho Supreme Court recognized 

 
262.  See, supra, Section II. 
263.  See Lawrence B. Solum, The Public Meaning Thesis: An Originalist Theory of Constitutional 

Meaning, 101 B.U. L. REV. 1953, 1992 (2021) (arguing that original expectations over how provisions may 
be applied “may provide evidence of public meaning, but such expectations are not themselves 
binding.”). 

264.  See generally Michael L. Smith, Abandoning Original Meaning, 86 ALB. L. REV. 43 (2023) 
(discussing the Supreme Court’s opinions in New York State Rifle & Pistol Association, Inc. v. Bruen, Dobbs 
v. Jackson Women’s Health Organization, and Kennedy v. Bremerton School Dist., and arguing that all of 
them equate constitutional meaning with historical tradition, rather than conducting inquiries into the 
meaning of the text itself); see also Marc O. DeGirolami, Traditionalism Rising, 24 J. CONTEMP. LEGAL ISSUES 
(Forthcoming 2023) (manuscript pp. 6–17) (available at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4205351) (defining traditionalism and arguing 
that many of the United States Supreme Court’s October 2021 cases exemplified this approach); Michael 
W. McConnell, Tradition and Constitutionalism Before the Constitution, 1998 U. ILL. L. REV. 173, 174 
(1998) (defining the traditionalist approach as holding “that the open-ended, normative language of the 
Constitution should be interpreted in light of the long-standing legal practices and traditions of the 
nation.”). 

265.  Planned Parenthood Great Nw., 171 Idaho at 416, 522 P.3d at 1174. 
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that the United States Constitution contains no analogous provision.266 
Nevertheless, the Idaho Supreme Court relied on the United States Supreme Court’s 
interpretive methodology to interpret this distinctive state constitutional provision. 
In doing so, the Idaho Supreme Court drew on the United States Supreme Court’s 
interpretive approach to the Fourteenth Amendment’s Due Process Clause, 
asserting that the inquiry into whether unenumerated rights protected by the US 
Constitution was how the Court should investigate the meaning of Idaho 
Constitution’s Inalienable Rights Clause.267 In particular, the Planned Parenthood 
Court relied on the United States Supreme Court’s opinion in Washington v. 
Glucksberg,268 and that opinion’s requirement that the Court focus on whether a 
right is deeply rooted in history when determining whether a right is protected by 
the Due Process Clause.269 

The Idaho Supreme Court’s traditionalist methodology has several 
implications. First, it is inconsistent with its own proclamation that the “primary 
object” of constitutional interpretation is to determine the intent of the 
constitution’s framers.270 It’s also inconsistent with the Court’s assertion that it must 
look to the original meaning of the constitution—lest an alternate method render 
written constitutions useless.271 Traditionalism takes a different approach—
equating constitutional meaning with history and tradition, and thereby skipping 
any review or inquiry into constitutional text or into the particular intentions of the 
framers.272 It’s distinct from prior Idaho Supreme Court opinions that use evidence 
of historical traditions and precedent as evidence of what was on the framers’ minds 
when they drafted the constitution.273 Despite this, some commentators still treat 
the Planned Parenthood opinion as an originalist one.274 But they, like the Court, are 
wrong to do so. 

Second, the Planned Parenthood Court’s embrace of traditionalism is 
inconsistent with a textualist methodology—an approach that pervades Idaho’s law 
of constitutional interpretation. The Idaho Supreme Court has repeatedly invoked 
textualist reasoning to interpret the constitution, both as a standalone methodology 

 
266.  Id. 171 Idaho at 410–11, 522 P.3d at 1168–69. 
267.  Id. 171 Idaho at 413–14, 522 P.3d at 1171–73. 
268.  Washington v. Glucksberg, 521 U.S. 702 (1997). 
269.  See Planned Parenthood Great Nw., 171 Idaho at 413–14, 522 P.3d at 1171–72. 
270.  See id. at 404, 522 P.3d at 1162. 
271.  See id. at 406, 522 P.3d at 1164. 
272.  See generally Smith, supra note 264.  
273.  See, e.g., State v. Clarke, 165 Idaho 393, 397–99, 446 P.3d 451, 455–57 (2019) (surveying 

laws and statutes that existed as the time of the founding for the purpose of determining what the 
framers would have had in mind as they were drafting the constitution). 

274.  See Editorial Board, Idaho Supreme Court’s Abortion Decision Based on Flawed “Originalism” 
Reasoning, IDAHO STATESMAN (Jan. 6, 2023, 4:00 AM) 
https://www.idahostatesman.com/opinion/editorials/article270830642.html; see also Alice Chapman, 
Abortion Cases Take Originalism Debate to the States, BRENNAN CTR. FOR JUST., (Jan. 10, 2023), 
https://www.brennancenter.org/our-work/analysis-opinion/abortion-cases-take-originalism-debate-states 
(describing the decisions in Planned Parenthood and Dobbs as employing “originalist analysis”).  
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and as one aspect of a pluralist approach.275 In Planned Parenthood, however, the 
Court strayed from the text with its adoption of traditionalist methodology. As 
discussed above, the Court’s traditionalist method is based in United States 
Supreme Court precedent regarding the scope of the Fourteenth Amendment’s Due 
Process Clause.276 The Idaho Constitution includes a due process clause as well, at 
Article I, section 13, which states: 

No person shall be twice put in jeopardy for the same offense; nor be 

compelled in any criminal case to be a witness against himself; nor be 

deprived of life, liberty or property without due process of law.277 

In Dobbs v. Jackson Women’s Health Organization, the Supreme Court focused 
on the Due Process Clause, concluding, after a traditionalist analysis, that the Due 
Process Clause did not give rise to a fundamental right to abortion.278 The Planned 
Parenthood Court’s reasoning mirrored this approach in Dobbs: the Idaho Supreme 
Court adopted a traditionalist approach and examined historical laws and practices 
relating to abortion to conclude that the Idaho Constitution did not protect279  

But the parties challenging Idaho’s abortion laws in Planned Parenthood did 
not raise a due process challenge to the statutes. Instead, the Idaho Supreme Court 
applied the US Supreme Court’s Due Process methodology to an entirely different 
constitutional provision the challengers invoked: the Inalienable Rights Clause.280 
Unlike the Fourteenth Amendment’s or Idaho Constitution’s due process clauses, 
the inalienable rights clause identifies several specific rights, and is phrased in an 
inclusive manner that leaves room for its application to other inalienable rights.281 
Indeed, the Planned Parenthood Court recognized the open nature of the 
Inalienable Rights Clause, noting that its language “plainly indicates the framers 
intended the list of rights in the Inalienable Rights Clause to be non-exhaustive” and 
that reading it otherwise would “run contrary to our rules of construction.”282 

The Idaho Supreme Court’s adoption of the Dobbs Court’s traditionalist 
methodology resulted in it reading the Inalienable Rights Clause out of the Idaho 
Constitution. The Idaho Supreme Court copied the United States Supreme Court’s 
test for whether the Due Process Clause protects claimed fundamental rights in a 
case that did not involve a due process challenge. Instead, the Court applied this 
reasoning to a constitutional provision that has no analog in the United States 
Constitution, and yet performed the same analysis and reached the same result as 
the Dobbs Court. Had the Idaho Supreme Court been evaluating a state 

 
275.  See, e.g., Reclaim Idaho v. Denney, 169 Idaho 406, 427–30, 497 P.3d 160, 181–84 (2021) 

(applying a textualist methodology); People v. George, 2 Idaho 813, 813–15, 26 P. 983, 983–85 (1891) 
(applying a textualist methodology); Higer v. Hanson, 67 Idaho 45, 56–58, 170 P.2d 411, 422–24 (1946) 
(applying a pluralist methodology consisting of textualism, original public meaning, and prudential 
considerations). 

276.  See Planned Parenthood Great Nw. v. State, 171 Idaho 374, 413–414, 522 P.3d 1132, 1171–72 
(2023). 

277.  Idaho CONST. art. I, § 13 (emphasis added). 
278.  See Dobbs v. Jackson Women’s Health Org., 142 S.Ct. 2228, 2247–48, 2253–54 (2022). 
279.  See Planned Parenthood Great Nw., 151 Idaho at 413–14, 522 P.3d at 1171–72. 
280.  Id. at 390, 522 P.3d at 1148.  
281.  See Idaho CONST. art. I, § 1. 
282.  Planned Parenthood Great Nw., 171 Idaho at 410, 522 P.3d at 1168. 
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constitutional due process challenge, its adoption of the Dobbs Court’s 
traditionalism may have made sense from a textualist perspective. But there was no 
such state due process claim. While the Court peppered its rhetoric with references 
to original intent, original meaning, and the fixed nature of the constitution’s text, 
its operative analysis abandoned all of these methods in favor of an atextual survey 
of historical practices.283 

This maneuver didn’t go unnoticed. Justice Stegner took issue with the Court’s 
reasoning in his dissenting opinion: 

In my view, this case presents a clear instance in which we should 

interpret our state constitution in its own right and should “not ‘blindly 

apply United States Supreme Court interpretation and methodology’ 

when interpreting the state constitution.” There is simply no “analogous 

federal provision” to Article I, section 1 of Idaho's constitution. Dobbs 

concluded that the federal right to due process under “the Fourteenth 

Amendment does not protect the right to an abortion.” The analogous 

provision under our constitution to the Fourteenth Amendment is 

Article I, section 13, not Article I, section 1. Article I, section 1 is not a 

guarantee of due process, nor is it a duplication of section 13. Rather, 

section 1 boldly sets forth Idahoans’ inalienable rights, some of which 

are not included in the due process provision, such as “pursuing 

happiness and securing safety.” Thus, our interpretation of Article I, 

section 1 should not track the United States Supreme Court's 

interpretation of the Fourteenth Amendment because Article 1, section 

1 of Idaho's constitution is unequivocally more expansive than the 

Fourteenth Amendment. Sadly, today's decision effectively invalidates 

Article 1, section 1, the provision Idaho's drafters chose to place first in 

Idaho's constitution.284 

The Planned Parenthood majority briefly attempted to account for why it 
applies federal due process analysis to the Inalienable Rights Clause: 

Unlike the United States Supreme Court's use of the “liberty” prong of 

the Due Process Clause of the Fourteenth Amendment to provide a 

textual basis for implicit substantive rights, we have no reason to 

employ a “substantive utilization” of the Due Process Clause in the 

Idaho Constitution (Art. I, § 13) to decide Petitioners’ challenge. As 

explained above, the Idaho Constitution, unlike the federal constitution, 

has a provision the framers intended to house implicit substantive 

rights: The Inalienable Rights Clause. Here, our task is to interpret the 

Idaho Constitution—not the United States Constitution. Thus, in the 
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analysis below, we are only concerned with Idaho’s history, traditions, 

common law, and statutes when examining whether the Inalienable 

Rights Clause implicitly protects a right as fundamental.285 

This explanation is insufficient. The Court asserted that it was interpreting the 
Idaho Constitution, not the United States Constitution, glossing over the fact that it 
applied the interpretive methodology used on a different provision of the US 
Constitution to the state constitutional context—thereby violating its assertion that 
Idaho’s constitution must be interpreted separately. Were the Court to take itself 
seriously, it would develop its own independent method for interpreting the Idaho 
Constitution’s due process clause. Instead, the Court not only copied the United 
States Supreme Court’s traditionalist methodology, it then applied it to the 
Inalienable Rights Clause—a provision with no equivalent in the United States 
Constitution, and a provision that does set forth several rights in an inclusive 
manner that explicitly leaves room for the recognition of additional inalienable 
rights.286 

Beyond reading key provisions out of Idaho’s constitution, the Planned 
Parenthood Court’s embrace of traditionalism over textualism is contrary to Idaho’s 
law of constitutional interpretation. As addressed above, Idaho’s law of 
constitutional interpretation is primarily one of pluralism and textualism, with 
original intent and original public meaning making occasional appearances 
throughout Idaho’s case law.287 None of the cases the Court cites stand for a 
traditionalist approach, in whole or in part. Indeed, of the cases discussed above, 
the only one that applies something approaching a traditionalist approach is one 
cited by Jeremy Christiansen—the pluralist opinion of Idaho Press Club, Inc. v. State 
Legislature.288 There, after a primarily textualist analysis, the Idaho Supreme Court 
referred to traditional practices of committees being closed as a matter of historical 
practice support of its determination that Article III, section 12 did not require the 
legislature to conduct all of its committee business in a manner open to the 
public.289 The Court also relied on original intent, noting the history of the bill’s 
adoption along with traditional practices in the course of rejecting a proposed 
alternate interpretation.290 

When approaching Planned Parenthood Great Northwest v. State, one must 
distinguish between what the Court said and what the Court did. Taking the Court 
at its word, the case was consistent with over a century of Idaho Supreme Court 
precedent and interpreted the Idaho Constitution in manner consistent with twenty 
prior cases.291 While the case was politically salient and controversial, the Court was 
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bound by its well-established methodology and vindicated by the United States 
Supreme Court’s similar approach.292  

As the Idaho Supreme Court would tell it, it just so happens that this 
deliberate, technical approach to constitutional interpretation results in the 
conclusion that there is no fundamental right to abortion.293 Those who are the 
victims of rape and incest now need to obtain police reports to present to 
healthcare providers if they want any hope of undergoing an abortion.294 Even a 
child—sorry, a “woman [who] is a minor”—who is the victim of rape or incest must 
provide a copy of a police report to a physician to receive an abortion.295 This, of 
course, assumes that healthcare providers will be willing to face the risk of criminal 
prosecution and provide help in the first place. In the aftermath of Planned 
Parenthood, a woman faced repeated refusals of care despite suffering a 
miscarriage over the course of 19 days and heavy bleeding.296 Sandpoint, Idaho’s 
only hospital announced that it “will discontinue obstetrical services in mid-May,” 
in part because of Idaho’s abortion restrictions.297 Idaho’s legislature seeks to place 
even more obstacles in the path of those who would seek an abortion, proposing a 
bill that would “prohibit minors from interstate travel” to receive abortions.298 

Many may find these reports to be upsetting and disturbing. But the Idaho 
Supreme Court asserted that its hands were tied. According to the Court, it was 
obligated to interpret the constitution as it did in light of its historical practices and 
refusal to engage in alternate methods.299 

Except none of this is true. The Idaho Supreme Court employed a variety of 
interpretive methods in the cases it cited, and its assertion that Idaho’s law of 
constitutional interpretation is specific and uniform was false. Creating 
constitutional law through string-cites, the Court presented a series of cherry-
picked quotes and proclaimed the framers’ original intent to be the determinative 
reference point for constitutional meaning.300 Not only did the Court mis-cite the 
vast majority of its cases, it ended up taking a different interpretive approach than 
the method it claimed those cases supported. The Court adopted a traditionalist 
approach copied from the United States Supreme Court in cases evaluating a 
constitutional provision that is entirely distinct from the provisions at issue in the 
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case. It is through this method—an approach that is unsupported by precedent and 
that reads significant provisions out of Idaho’s constitution—that the Court resolved 
the case. 

For well over a hundred years, the Idaho Supreme Court has employed a 
variety of methods to interpret the constitution. The most frequent approach is 
pluralism, in which the Court employed two or more methods of interpretation in a 
single case.301 The Court’s precedents describe a history of interpretation that 
includes seeking out the framers’ intent and the meaning of words at the time of 
the constitution’s adoption, along with other instances of the Court employing 
precedent (both in-state and out-of-state), prudential considerations, and textualist 
principles to interpret Idaho’s constitution.302 This multiplicity of methods 
demonstrates that the Court is not bound to a particular interpretive approach, nor 
is it restricted from considering the consequences of its decisions or other states’ 
interpretations of similar constitutional provisions. In falsely claiming otherwise, the 
Idaho Supreme Court made a mess of Idaho’s constitutional law and sought to 
insulate itself from the political consequences of its methodological choices.  

V. REMAINING CONCERNS 

While the primary focus of this article is the state of Idaho’s constitutional law, 
the Planned Parenthood Court’s shoddy portrayal of that law, and the textualist 
implications of the Court’s ruling, several other aspects of the opinion are worth 
highlighting. The opinion is significant and lengthy, with implications that will likely 
range beyond the question of abortion rights, and with statements suggesting 
future directions the Court may take. 

A. No Greater Protection Than the Federal Constitution? 

As discussed above, state constitutional law was largely neglected in the legal 
literature before Justice Brennan’s call for state courts to revisit their states’ 
constitutions. In his 1977 article, Brennan warned that federal constitutional law 
alone would not result in the complete realization of individual rights, and that 
courts would need to take up the task at the state level.303 At the time, Brennan was 
“worried that the Supreme Court had begun to abandon its commitment to an 
expansive reading of constitutional liberty” after years of groundbreaking decisions 
by the Warren Court.304 In the years that followed, commentators remarked on the 
“dramatic rebirth” of state constitutional law in the wake of Brennan’s article, 
though these reactions were not without critical perspectives.305 As time went on, 
enthusiasm waned, and empirical studies suggested that while state courts 
occasionally invoked their states’ constitutions to grant protections distinct from 
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federal law, they still followed the federal law of constitutional rights on most 
occasions.306 

The Planned Parenthood decision suggests that Idaho will follow the trend of 
states that refuse to grant greater state constitutional protections for individual 
rights than the United States Constitution. To be sure, on some occasions, Idaho’s 
constitution provides greater protection than the United States Constitution. Article 
I, section 17, which guarantees freedom from unreasonable searches and seizures 
is an example. The Idaho Supreme Court has interpreted section 17 to exclude 
evidence resulting from unreasonable searches performed in good faith, explicitly 
distinguishing its approach from that employed by the United States Supreme Court 
in its Fourth Amendment analysis.307 The Court has also interpreted section 17 to 
include a constitutional bar to misdemeanor arrests for crimes committed outside 
the presence of the arresting officer.308  

But the Planned Parenthood opinion suggests that the Idaho Supreme Court 
is unlikely to recognize constitutional protections for fundamental rights that are 
not explicitly identified in the text of Idaho’s constitution. As discussed above, the 
Idaho Supreme Court adopted the United States Supreme Court’s approach to 
unenumerated rights in interpreting the Inalienable Rights Clause—which means 
that any claimed fundamental right must be backed up by evidence of historical 
recognition and protection of that right.309 By adopting the United States Supreme 
Court’s restrictive, traditionalist approach, the Planned Parenthood Court all but 
guarantees that the Inalienable Rights Clause will not serve as the source of 
unenumerated rights protection beyond that recognized by the United States 
Supreme Court. To the extent that the United States Supreme Court’s inquiries into 
history and tradition in Due Process cases are tied to the Fourteenth Amendment, 
the temporal scope of the inquiry will likely be the same as Idaho’s, as Idaho’s 
constitution was ratified in 1889 and approved in 1890—in comparison with the 
Fourteenth Amendment, which was ratified in 1868. Unless an advocate for a 
fundamental right can point to unique laws or facts about Idaho’s history that buck 
national trends, the outcome of Idaho fundamental rights analysis will likely be the 
same as that conducted by the United States Supreme Court. 

What might this entail for health law in Idaho? To start, Idaho’s constitution—
like the federal constitution—does not guarantee a fundamental right to abortion, 
leaving Idaho’s legislature free to restrict abortion on state constitutional grounds. 
But abortion may not be the end of things. In its Dobbs opinion, the United States 
Supreme Court claimed that its decision was limited to abortion because abortion 
uniquely affects “potential life,” and that prior decisions regarding marriage and 
contraception do not bear on “the critical moral question posed by abortion.”310 
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This assurance—that the impact of Dobbs won’t be felt beyond the right to 
abortion—rings hollow. First, there are other fundamental rights that may well be 
framed in a manner that implicates “potential life” interests as well. The right to 
contraception, for example, may well be framed as implicating potential life, since 
children may be born absent the use of contraception. Second, and more 
significantly, there’s nothing in the Court’s constitutional interpretation logic that 
prevents the Court from extending its history and tradition inquiry approach to any 
unenumerated rights protected under the Due Process Clause. The Court cites the 
“moral question” that abortion poses, but this is a question of government interest 
and political salience—not a question of constitutional interpretation or historical 
rights protection.311 This is reflected in Justice Thomas’s concurring opinion, in 
which he proclaims that substantive due process rights protections are all erroneous 
and that the Court should revisit its cases recognizing protected rights to 
contraception, gay marriage, and consensual sexual activity between adults of the 
same sex.312 

Should the United States Supreme Court take up Justice Thomas’s invitation, 
there could be significant impacts on Idaho law. On the subject of health law, 
contraception would likely be restricted to a significant extent, as Idaho law 
prohibits the advertisement of any medicine that facilitates “the prevention of 
conception,” by anyone other than licensed physicians and certain registered 
healthcare providers.313 Other rights may be affected as well. Idaho’s constitution 
and statutory law prohibit gay marriage—restricting the definition of marriage to 
one man and one woman.314 These are examples of what Howard Wasserman 
describes as “Zombie Laws”—laws which have been deemed unconstitutional, yet 
which remain on the books where they may one day return to life should the 
constitutional law change.315 If the Court stays the course it sets in Planned 
Parenthood, Idaho’s constitution will likely have little independent force should the 
United States Supreme Court revisit and reverse its other due process decisions. 

B. The Court’s Refusal to Weigh Liberty Interests 

The majority rejects Justice Stegner’s dissenting opinion which relies on the 
Court’s prior opinions in Murphy v. Pocatello School Dist. No. 25316 and Berry v. 
Summers.317 Stegner invokes those cases to argue that they protect interests that 
are less acute than the interest of a pregnant person’s bodily autonomy—the 
Murphy case involved the right to have long hair, and the Berry case involved the 
right to pursue a particular occupation.318 As Stegner argues, if—as the Court 
decided in those cases—Article I, section 1 of Idaho’s constitution establishes a 
fundamental right to wear one’s hair as one sees fit or to pursue a particular 
occupation, it also protects the right of bodily autonomy and to choose to terminate 

 
311.  See id. 
312.  See id. at 2301–02 (Thomas, J., concurring). 
313.  See IDAHO CODE § 18-603 (2023). 
314.  See IDAHO CONST. , art. III, § 28;  IDAHO CODE § 32-201 (2023). 
315.  See Howard M. Wasserman, Zombie Laws, 25 LEWIS & CLARK L. REV. 1047, 1058–59 (2022). 
316.  Murphy v. Pocatello Sch. Dist. No. 25, 94 Idaho 32, 480 P.2d 878 (1971). 
317.  Berry v. Summers, 76 Idaho 446, 283 P.2d 1093 (1955). 
318.  Planned Parenthood Great Nw., 171 Idaho at 470, 522 P.3d at 1228 (Stegner, J., dissenting). 



2023 IDAHO’S LAW OF CONSTITUTIONAL 
INTERPRETATION: LESSONS FROM PLANNED 
PARENTHOOD GREAT NORTHWEST V. STATE 

453 

 
a pregnancy.319 This is because the “right to terminate a pregnancy is substantially 
more important” than these other rights, as it “can and does wreak havoc on a 
woman’s body and mind,” meaning that the right to obtain an abortion is protected 
by a constitutional right that “affords a woman agency over her body and her life.”320 

The Planned Parenthood majority responds to Stegner’s point in several ways. 
To start, the majority continues with its theme of effectively reading the Inalienable 
Rights Clause out of the Idaho Constitution. As for the Court’s decision in Murphy, 
the Planned Parenthood Court frames its prior analysis as “focused solely on 
constitutional rights under the federal constitution.”321 While Murphy Court 
devoted the bulk of the quoted discussion to the Ninth Amendment to the United 
States Constitution, it explicitly cited both the Inalienable Rights Clause and the 
Ninth Amendment in support of its conclusion.322 The Planned Parenthood Court 
goes on to argue that the Berry precedent “suffers from the same infirmities,” 
quoting an excerpt of the Berry opinion which discusses the reasonableness of 
dentist licensing restrictions and makes no mention of either the Fourteenth 
Amendment or the Inalienable Rights Clause outside of a citation to both at the end 
of the quoted discussion.323 

It is unclear—particularly with respect to Berry—what more the Court 
requires for a prior ruling to be designated as relying on the Idaho Constitution. In 
the Murphy and Berry cases, the Court upheld constitutional claims against 
government action, and cited the Inalienable Rights Clause in the Idaho Constitution 
in doing so. Even if that clause was deemed to provide as much protection as the 
United States Constitution, it still played a role in both decisions. If one is to take 
the Planned Parenthood Court at its word324 in minimizing those cases, it would 
seem that a Court would need to carry out a dual, potentially identical, analysis in 
any case that implicates both the United States and Idaho Constitutions—as simply 
citing the Idaho Constitution isn’t enough. 

But the majority’s dismissive treatment of its prior citations isn’t the most 
concerning thing about its rejection of Stegner’s argument. The majority takes issue 
with the notion that the right to abortion is more important than other fundamental 
rights: 

Ranking one liberty interest as more important than another calls for a 

normative judgment that many Idahoans would disagree with, not a 

legal conclusion, and is not a sound premise upon which to conclude an 

implicit fundamental right exists.325 
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While this assertion makes sense if one thinks only of close cases, it strains 

credulity to assume that this is always the case. Indeed, it is at least questionable if 
this reasoning holds up here. One can engage in the inquiry by simply asking what 
liberty interest a person would be less willing to forego: would one rather be 
restricted from pursuing a particular occupation, or be forced to carry a child to 
term over the course of nine months? Or—to take a more conventional example 
that everyone faces each day: would I rather give up my liberty to punch another 
person in the face, or would I rather give up my liberty to live where I please, rather 
than in jail? According to the majority, all of these questions are unanswerable and 
liberty interests simply cannot be weighed against each other.326 

The Planned Parenthood Court’s blustery rejoinder to the ranking of liberty 
interests is erroneous because it cooks up a conflict where none exists. Stegner’s 
dissent does not place liberties in competition—it merely contrasts different liberty 
interests with the end goal of the Court recognizing a third one. Moreover, the 
Court’s analysis—or, at least, the result of its analysis—is consistent with a weighing 
analysis that the Court purports to avoid. One can simply reframe the Court’s refusal 
to recognize a right to abortion as the Court giving more weight to the previously 
recognized rights to wear one’s hair as one sees fit and to engage in a preferred 
profession than the right to abortion (which, in the wake of the Court’s reasoning, 
gets no weight at all).  

The Court’s refusal to weigh comparative liberty interests is also reflective of, 
and contributes to, disputes over rights that portray rights as all-or-nothing 
interests. Jamal Greene discusses this phenomenon at length, arguing that the 
Supreme Court’s treatment of rights represents an absolutist view, rejecting an 
alternative approach of weighing interests and seeking out compromises.327 In the 
context of abortion, Greene argues that the refusal to weigh interests and to instead 
reach absolute outcomes regarding the protection or rejection of abortion rights 
has played a significant role in stoking political polarization.328 By rejecting any 
possibility of comparing liberty interests, the Planned Parenthood Court feeds into 
the same trends—raising the stakes of constitutional rights litigation and 
encouraging conflict over compromise. 

C. A Recognition of Fetal Rights? 

The Planned Parenthood Court’s refusal to weigh liberty interests isn’t the only 
aspect of its response to Justice Stegner’s dissent. Following the language quoted 
above, the Court continues: 

More importantly, the right to abortion the dissent seeks to enshrine in our 

Constitution is different than the right to refuse a haircut or choose a 

profession, which only implicate the rights of the individual. Unlike making 

a personal decision as to one's hairstyle or occupation, when it comes to 
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abortion, there is the inescapable fact that the choice necessarily concerns 

the rights of another because the life of the unborn must be ended for this 

“substantially more important right” to be realized.329 

This quote goes well beyond the United States Supreme Court’s reasoning in 
Dobbs and beyond much of the Planned Parenthood Court’s analysis throughout the 
rest of its opinion by suggesting a recognition of fetal personhood. Establishing 
recognition of fetal personhood is a goal of anti-abortion advocates who seek to use 
the Constitution to actively prohibit abortion.330 Advocates of this approach argue 
that statutory prohibitions on abortion are insufficient to achieve the goal of 
universally abolishing abortion.331 

Thus far, the United States Supreme Court has not recognized fetal 
personhood and the rights that such a recognition would entail. The Court rejected 
this notion outright in Roe v. Wade: 

The Constitution does not define ‘person’ in so many words. Section 1 

of the Fourteenth Amendment contains three references to ‘person.’ 

The first, in defining ‘citizens,’ speaks of ‘persons born or naturalized in 

the United States.’ The word also appears both in the Due Process 

Clause and in the Equal Protection Clause. ‘Person’ is used in other 

places in the Constitution . . . . But in nearly all these instances, the use 

of the word is such that it has application only postnatally. None 

indicates, with any assurance, that it has any possible prenatal 

application. 

All this, together with our observation, supra, that throughout the 

major portion of the 19th century prevailing legal abortion practices 

were far freer than they are today, persuades us that the word ‘person,’ 

as used in the Fourteenth Amendment, does not include the unborn.332 
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While the Dobbs Court overturned Roe, it did not overturn this portion of Roe’s 

analysis. The Court refused to do so despite amici raising the argument,333 and 
subsequent cases seeking to place this question before the Court.334  

In Planned Parenthood, though, the Idaho Supreme Court, without addressing 
Roe’s constitutional analysis or providing any separate reasoning of its own, appears 
to embrace the notion of fetal personhood by stating that the “rights of another” 
are at issue in the abortion context.335 Commentators suggest that it is only a matter 
of time before the Supreme Court confronts the issue of fetal personhood.336 When 
it does, the Court may rely on the Idaho Supreme Court’s recognition of fetal 
rights—even though the Idaho Supreme Court fails to set forth arguments or 
analysis anywhere near necessary to reach this dramatic conclusion.  

VI. CONCLUSION 

There’s a temptation to claim that systems of constitutional interpretation are 
uniform. If an approach to interpretation tends to achieve results that one likes, that 
person may wish to assert that such an approach to interpretation is the law of the 
land. Those who support a particular theory of interpretation may find value in 
claiming that their preferred theory is, in fact, the law—using this descriptive claim 
to argue for the use of the theory.337 A court deciding a case may claim that it is 
bound by an interpretive approach in an effort to avoid backlash for a decision. 
Don’t blame the court for the outcome—blame the interpretive approach the court 
was required by law to follow. 

In Planned Parenthood Northwest v. State the Idaho Supreme Court gave in to 
these temptations. The Court confronted the politically salient issue of deciding 
whether there was a state constitutional right to abortion—a task that would tempt 
any politically interested participant to a certain outcome, and which presented a 
danger of backlash no matter which way the Court decided. In this context, the 
Court made bold proclamations about the nature of Idaho’s constitutional law. First, 
the Court asserted that it was bound to a particular method of interpretation that 
required it to derive the intent of the constitution’s framers. Next, the Court applied 
a different approach by copying the United States Supreme Court’s traditionalist 
methodology from its due process jurisprudence and applying it an entirely distinct 
provision of the Idaho Constitution. In doing so, the Court abandoned textualism 
and precedent and read the Inalienable Rights Clause out of the constitution, most 
likely leaving Idahoans with no protection for unenumerated rights beyond that 
guaranteed by the United States Constitution. 
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Support of Petitioners, Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228 (2022) No. 19-1392, 2021 
WL 3374325. 

334.  Nate Raymond, U.S. Supreme Court Rebuffs Fetal Personhood Appeal, REUTERS (Oct. 12, 
2022, 8:38 am) https://www.reuters.com/legal/us-supreme-court-rebuffs-fetal-personhood-appeal-
2022-10-11/.  

335.  Planned Parenthood Great Nw., 171 Idaho at 435, 522 P. 3d at 1193.  
336.  See David Schultz, Fetal Personhood Promises To Be Next Major Fight in Abortion War, 

BLOOMBERG LAW (Jan. 9, 2023, 2:00 am) https://news.bloomberglaw.com/us-law-week/fetal-
personhood-promises-to-be-next-major-fight-in-abortion-war.  

337.  See generally, William Baude, Is Originalism Our Law?, 115 COLUM. L. REV. 2349 (2015). 
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The Planned Parenthood opinion paints a deceptively simple picture of Idaho’s 

law of constitutional interpretation. Contrary to the Court’s assertions, Idaho’s 
constitutional law is complicated and reflects a variety of interpretive methods, 
including several explicitly rejected by the Planned Parenthood Court. Rather than 
distinguish contrary precedent, the Court collected that precedent in a string cite, 
cherry-picked quotes that seemed to support the Court’s method, and reshaped 
Idaho’s pluralist law of constitutional interpretation into something new and alien.  

The Court acknowledged different approaches to abortion rights across the 
states. Some states have express privacy clauses in their constitutions, which they 
have interpreted to protect the right to abortion.338 Other states “have amended 
their state constitutions to unequivocally reject abortion as a fundamental right.”339 
Why these references? “[E]ach state is different,” the Court explained: 

Idaho has its own constitution and along with it, its own traditions, 

history, statutes, and precedent, that we must look to and respect 

whenever we are tasked with deciding whether a fundamental right 

exists that cannot be found within the four-corners of the Idaho 

Constitution.340 

In Planned Parenthood, the Idaho Supreme Court ignored its history and 
tradition of interpreting the state constitution in a pluralistic manner. It misstated 
and ignored the analysis of the precedent it cited that applied varying methods of 
interpretation—including arguments from precedent (from Idaho and beyond), 
prudence, purpose, and textualism. And by adopting an interpretive methodology 
based on federal due process jurisprudence, the Court ignored the Idaho 
Constitution, which contains an Inalienable Rights Clause with no analog in the 
United States Constitution. The Court’s shambolic reasoning spells the end of 
abortion rights in Idaho. Only time will tell what other rights will fall in the years to 
come.  

 
 
 
 
 
 
 
 
 
 
 
 
 

 
338.  Planned Parenthood Great Nw., 171 Idaho 432, 522 P. 3d at 1190. 
339.  Id. 
340.  Id. at 433, 522 P.3d at 1191. 
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